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EMPLOYERS’ LIABILITY INSURANCE AS 
OPPOSED TO PUBLIC POLICY. 


There is a very interesting review by 
Kentucky Court of Appeals of the ques- 
tion whether an employer’s liability pol- 
icy could be construed as or not solely for 
the benefit of assured or could also inure 
to the benefit of one to whom the assured 
should become liable in an accident cov- 
ered thereby. Fidelity & Casualty Co. v. 
Martin, 173 S. W. 307. 

The Kentucky court follows, as con- 
ceded by a dissenting minority of two 
of the five members of the court, the 
greater weight of authority on this sub- 
ject, to the effect that the usual policy as 
written by casualty companies insures 
the holder of it not against liability, but 
solely against loss, and that it is for the 
exclusive benefit of the assured. 

This Journal has frequently alluded 
to these policies as being in its opinion 
opposed in their strict construction to 
sound public policy, exemplified in the 
rule against maintenance and champerty. 
Upon this theory it expressed its hearty 
agreement with ruling by Minnesota Su- 
preme Court in Patterson v. Adan, 119 
Minn. 308, 138 N. W. 281, 48 L. R. A. (N. 
S.) 184. See 76 Cent. L. J. 733 73 id. 147. 

We take great pleasure, therefore, in 
referring to and quoting from the dissent- 
ing opinion in the Martin case, supra, in 
the construction herein submitted that 
there should be legislation on this sub- 
ject. 

The Martin case, like the Patterson 
case, showed a judgment against an insol- 
vent, where the insurance company con- 
trolled the defense and in so doing inter- 
fered with any settlement or attempted 
settlement between the only parties who, in- 
dependently of the policies, would not 
have had any interest in the subject-mat- 
ter of litigation at all. 





The majority in the Martin case merely 
construes the terms of the policy as if no 
one else were interested therein or inter- 
fered with thereby and none of the nu- 
merous cases cited and quoted from in its 
support appear to have regarded the mat- 
ter from any other standpoint. 


It is said in the Martin case, quoting 
from the majority opinion, that: “It is 
complained by appellee (plaintiff in judg- 
ment) that to construe the contract of in- 
surance as insisted by appellant would 
ignore the numerous equities that exist 
in behalf of appellee and subject him to 
the hardship of being deprived of com- 
pensation for his injuries. It is sufficient 
response to say that we can do no more 
than determine the rights of the parties 
under the contract of insurance.” 


But the Patterson case said: “The com- 
pany assumed the defense and has car- 
ried on the litigation to the bitter end, 
even after defendant left this jurisdiction. 
The assured retained no voice or interest 
in the litigation. The company substi- 
tuted its interests and its judgment for 
that of assured in the action. By so do- 
ing, it assumed a relation to this plain- 
tiff, and to every plaintiff, where under 
its policy it steps into a suit, which must 
be considered in construing the contract: 
* * * The policy here should be so inter- 
preted, if possible, that its provisions do 
not run contrary to law, and that result 
is reached by holding that the undertak- 
ing to defend means something more 
than carrying on litigation in court.” 
Even then, we think, the company 
should not be allowed, according to the 
well-settted objections to maintenance, to 
contract to carry on litigation in which 
it is otherwise not interested, if a plain- 
tiff, at least, should care to object. He 
surely would object, unless the company 
agreed to stand in the breach as to lia- 
bility, or upon some other consideration 
satisfactory to plaintiff. The Patterson 
case spoke of such interference as “offi- 
cious intermeddling.” 
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The dissenting opinion in the Martin 
case views such policies, where they only 
inure to the benefit of assured, as being in 
the nature of “wager contracts,” because 
if in a master and servant case it is not for 
the benefit of the employe, as to whose 
life thé employer has no insurable inter- 
est, he gambles upon being made safe in 
the event of his death from accident in 
the course of employment. 


The dissenting opinion also thinks the 
contract offends policy as being barratry, 
maintenance and champerty and: “It cer- 
tainly is not conducive to safety of employes, 
because a reckless employer, feeling secure 
in the indemnity, will be careless and in- 
different to the safety of places, tools and 
appliances where and with which his ser- 
vants work.” 


But the opinion observes that these 
things have been thought counterbal- 
anced by the protection such insurance 
gives to industries “against sudden and 
unexpected liability.” In other words, 
safety of business is weighed against 
safety of life and limb and it pulls down 
the beam on its side, with no benefit to 
him whose safety of life or limb is les- 
sened thereby. 


The opinion says also that this bene- 
fit to industry is taken away when the 
policy is construed as one for liability 
only and not for actual loss. “It leaves 
no protection to industry against unex- 
pected liability. It, in fact, makes insol- 
vency or bankruptcy more probable. The 
contract, as construed by the company 
and upheld by the court, means that the 
employer voids it if he pays the loss, and, 
if he does not pay it, there is no liabil- 
ity on the company. So construed, the 
contract necessarily encourages bank- 
ruptcy.” This means, of course, “if he 
pays the loss,” without the company’s 
consent before judgment. 

The opinion then considers the clause 
as to liability of the company to the as- 
sured after “payment in money” for a 





loss, and says: “It is unreasonable to 
presume that it was intended that after 
the assured had surrendered all control 
of the litigation to insurer, and after the 
insurer had exercised absolute control of 
the defense until judgment, then the as- 
sured must convert his assets into money, 
if he can, or be driven to the brink of 
bankruptcy or insolvency to pay a judg- 
ment in order that the company may be 
compelled thereafter to pay the insured.” 


The dissenting opinion further suggests 
that “the right construction is to recognize an 
insurable and enforceable interest in the 
party or class who may have such a claim 
against the insured as amounts to a liability 
which may be imposed by law.” 


It cannot be denied that these policies 
do have a tendency towards endangering 
the lives of others than the assured. Nor 
can it be denied that, if the insurance aids 
in protection of industry “against sud- 
den and heavy liability arising from acci- 
dent to employes,” there ought to be 
some way of making it promptly avail- 
able for the benefit of employes, or their 
families, maimed or killed by accident. 
‘The business in which they are injured 
or lose their lives pays the premiums for 
such insurance and if the policies are paid 
upon a loss something in the nature of 
a trust should attach to the proceeds. To 
pay to an individual a loss that arises in 
his business out of accident and allow 
him to put it beyond the reach of the em- 
ploye who suffers accident or death, cer- 
tainly enables the individual to gamble 
and reap profit from such accident or 
death. If he is solvent, regulation of dis- 
tribution can harm him in no way. 


In the same way, it seems to us, should 
the law provide in all liability policies 
for accident or death that the sufferer 
should be reimbursed and ‘not he who does 
the injury. Even if the latter could lose 


. nothing in damages thereby because his pol- 


icy protects him, yet he could make noth- 
ing thereby. 
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NOTES OF IMPORTANT DECISIONS 


POLICE POWER—RIGHT OF PUBLIC 
SERVICE COMMISSION TO INVALIDATE 
CONTRACTS PREVIOUSLY MADE.—The 
Washington Supreme Court recognizes the rule, 
rule, often held by itself as well as other 
courts, that contracts within the police power 
are subject to termination as being void under 
subsequent legislation. State v. Public Ser- 
vice Commission, 145 Pac. 215. 


The case of the L. & N. Ry. Co. v. Mottley, 219 
U. S. 467, 55 L. Ed. 297, 34 L. R. A. (N. S.) 671. 
is the most prominent of the cases which, by 
analogy, sustains this exercise of power. 


The Washington court, however, appears to 
us to apply the principle very gingerly in the 
above stated case to a contract by a. water com- 
pany with certain mill companies entered into 
prior to legislation vesting power in the Public 
Service Commission to fix rates. 

The question turned upon a section of the 
commission act which recognized the validity 
of prior contracts and the rates therein sched- 
uled with a proviso that “the commission shall 
have power in its discretion, to directly order 
that such contract or contracts shall be termin- 
ated by the company party thereto, and there- 
upon such contract or contracts shall be ter- 
minated by such company as and when directed 
by such order.” 

The court goes into argumentation, some- 
what involved, it seems to us, in an attempt 
to show, that this provision being in the act, 
the prior contracts were neither void nor void- 
able, and, therefore, they could not be avoided 
without compensation being paid. 

There is however, nothing said in the sec- 
tion referred to about compensation being 
made, but it is expressly stated that in the Com- 
mission’s discretion and by special order it may 
assume control over such contracts the same 
as if the law had not provided, in the absence 
of such special order, that they did not come 
within its regulation. 

The court lays stress on the fact that the 
proviso “shall be terminated by the company,” 
and then says the company, though ordered by 
the commission, cannot do this without mak- 
ing compensation. But this seems to us to be 
sticking in the bark. It amounts to police 
power taking away from one party all bene- 
ficial effects without compensation and requir- 
ing compensation to be paid to the other, when 
police power affects both of the parties alike. 

It seems to us that all that was intended by 
the proviso was that the company party shall 
give notice to the other party that by direction 





company in this way is merely made the me- 
dium of communication to other parties to the 
contract which are to be lived up to until they 
are notified. 


The court says, “They (these contracts) were 
valid and binding obligations which the statute 
does not attempt to avoid, but expressly ex- 
empts.” We think they are not absolutely ex- 
empted, but only upon condition that the com- 
mission does not make any special order with 
regard tothem. To hold otherwise would make 
classification in exemption of a positive nature, 
when to hold as we contend makes classification 
of a conditional nature, within control of the 
Commission. It should be remembered that 
this section of the Commission act creates an 
exception and should be construed strictly and 
with the limitations imposed. 


WITNESS—RIGHT OF COUNSEL TO COM- 
MENT ON ACCUSED CONFINING TESTI- 
MONY TO A SINGLE FACT.—The rule in the 
Federal Courts is that the cross-examination of 
a witness is confined to the matter about which 
he testifies in direct examination. In some 
states the right of cross-examination as to de- 
fendant in a criminal case taking the stand is 
unlimited. Other states have the same ‘rule 
as that followed by the Federal Court. 

The question in First Circuit Court of Appeals 
lately was presented whether where an ac- 
cused testified as to a single fact and cross- 
examination accordingly was limited, prose- 
cuting counsel in his argument to the jury was 
prevented from making unfavorable comment 
upon his failure to testify fully. It was ruled 
that there was no waive. of the constitutional 
right of accused to be “free from unfavorable 
comment on matters to which his testimony did 
not relate and as to which he said nothing.” 
Myrick v. U. S., 219 Fed. 1. 

Two of three judges spoke upon this, while 
Putnam, C. J., voted for affirmance of the case 
on the ground that, if it was good, the ques- 
tion was not properly raised on the record, and 
there was no material error in the charge on 
this point. The court charged, however, with 
great particularity on this point, saying the 
constitutional privilege could not be waived 
piecemeal and when defendant came upon the 
stand “he steps outside of the circle which the 
constitution draws around him” and his in- 
tentional failure “to adduce evidence within his 
knowledge upon the points at issue, by what- 
soever reason it is prompted is always a very 
pertinent matter to be considered by the jury.” 
We must, therefore, either think that Judge 


o/ the board the contract is terminated. The + Putnam dissented in principle from the major- 











250 


CENTRAL LAW JOURNAL 


No. 14 








ity or the constitutional right is not much more 
than a shadow. 

The court says the point has never been de- 
cided by U. S. Supreme Court but refers to Bal- 
liet v. U. S., 129 Fed. 689, 64 C. C. A. 201, where 
the holding was not direct on the point, it be- 
ing held that the instruction was faulty for 
other reasons. Judge Sanborn, however, held 
that there was no waiver of any constitutional 
right as to things not testified about. There 
was no question in this case of comment un- 
favorable to accused. 

It seems to us that waiver of the constitution- 
al right does not depend upon a mere matter 
of administration in court procedure. When 
an accused interjects his evidence into a case 
he proposes for it to be considered as a fact 
with reference to other facts and not as an 
isolated fact. He has the right under rules 
of evidence to be free from general cross-ex- 
amination but that freedom does not compel 
the other side to view what he says as dis- 
sociated from other facts. A privilege is some- 
thing relied upon for personal defense and not 
to be used for an ulterior purpose. If it is 
fair comment to speak of inadequacy of testi- 
mony, this seems to us to involve comment on 
how it could have been made complete, and ac- 


cused by taking the stand opens the door for 
the latter comment. 


LIBEL AND SLANDER—VINDICATION 
OF THE RIGHT TO “CUSS” THE JURY.— 
It has been thought by a good many that 
the losing lawyer has something of an im- 
memorial right to go outside and “cuss” the 
court, and now comes along Kentucky Court of 
Appeals and holds that he actually has such a 
right in regard to a jury which has rendered 
a verdict against his client. Smallwood v. 
York, 173 S. W. 380. 

All of this, however, is to bé taken with a 
grain of allowance, for he must not attribute 
to the jury “the commission of a crime involv- 
ing moral turpitude for which the ‘jury’ might 
be indicted or punished.” This leaves, never- 
theless, large latitude in explosive utterances 
for the relief of a mind surcharged with grief 
and commendable anxiety to explain the defeat 
of an attorney to his once hopeful client. 

While the court let the attorney off in the 
above case, in which one of the jury objected 
to his vitriolic eloquence, employed after 
verdict, we are somewhat grieved to see it 
deploring the use by the attorney of this safe- 
ty valve by calling it “highly improper.” Pretty 
soon we may expect, that such a court will be 
announcing that there ought to be some re- 
striction on practitioners in Kentucky when 





they may wish to submit some oral or written 
remarks in free and liberal criticism—and 
which should not be printed—of itself. Must 
the loser find no balm in Gilead for his wound- 
ed spirit? 








PRACTICE OF LAW BY CORPORATIONS IN 
NEW YORK CITY. 


No bar has been more active in preventing 
the practice of law by laymen, including cor- 
porations, than the New York County Law- 
yers’ Association. After three years’ investi- 
gation by the committee on general affairs of 
this association, they have submitted to the 
legislature in New York an amendment to Sec- 
tion 280 of the penal law, which prohibits the 
practice of law by corporations. 


The report of the Committee states that ex- 
haustive testimony, taken with the aid of the 
New York County Lawyers’ Association, dis- 
closed that the practice of the law is under- 
taken by three classes of corporations, trust 
companies and title companies, insurance com- 
panies and collection agencies. 

These corporations, the report maintains, not 
only interfere with the business of qualified 
lawyers, but have given rise to a new evil in 
the practice of law—that of intrusting weighty 
legal problems to young, inexperienced and 
underpaid attorneys, who work for the offend- 
ing corporations as clerks. 

The violation of the statute, the report 
charges, has also led in the case of collection 
agencies to “gross inefficiency and actual cor- 
ruption.” It says that “these corporations 
which were offending the proprieties and jeop- 
ardizing a confiding public” are able to cir- 
cumvent the statute by a “joker” in the law 
which exempts “any corporation lawfully en- 
gaged in a business authorized by any existing 
statute.” 

The committee’s report on the “joker” says 
that “no more complete way to kill a statute 
could have been devised. No corporation 
would object to the first part of the statute, 
if it could have the last part enacted.” 

Section 280 of the penal law says that any 
corporation found guilty of practicing law 
shall be fined not more than $5,000, and “every 
officer, trustee, director, agent, or employe, who 
directly or indirectly engages in any of the 
acts herein prohibited, or assists such cor- 
poration to do such prohibited acts, is guilty 
of a misdemeanor. The fact that any such 
officer, trustee, director, agent or employe shall 
be a regularly admitted attorney at law shall 
not be held to permit or allow such corpora- 
tion to do acts prohibited herein, nor shall 
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such facts be a defense upon the trial of any 
of the persons mentioned herein for a viola- 
tion of the provisions of this section.” 

The paragraph considered the “joker” in the 
law is as follows: 

“This section shall not apply to any corpora- 
tion lawfully engaged in a business author- 
ized by the provisions of any existing statute 
nor to a corporation lawfully engaged in the 
examination and insuring of titles to real prop- 
erty, nor shall it prohibit a corporation from 
employing an attorney or attorneys in and 
about its own immediate affairs, or in any liti- 
gation to which it is or may be a party, nor 
shall it apply to organizations organized for 
benevolent or charitable purposes, or for the 
purpose of assisting persons without means in 
the pursuit of any civil remedy, whose exist- 
ence, organization or incorporation may be ap- 
proved by the appellate division of the su- 
preme court of the department in which the 
principal office of said corporation may be lo- 
cated.” 


The remedy proposed by the committee, and 
which, it is expected, will‘meet with the ap- 
proval of the Bar Association, is: 

That Section 280 be amended by repealing 
the excepting paragraph and substituting there- 
for the following: 

“This section shall not apply to any corpora- 
tion lawfully engaged in any business within 
the provisions of its incorporation, as to any 
and all matters and acts which shall arise in 
or from, or be incident to, the particular busi- 
ness which such corporation may be author- 
ized to conduct, provided that the acts of a pro- 
fessional character so authorized shall be in- 
trusted to capable attorneys at law, who shall 
receive the compensation paid therefor.” 

It is further recommended that the commit- 
tee on the amendment of the law urge the said 
amendment before the legislature, and, that a 
committee be appointed to report | generally 
upon the following question: 

“What limitations by legislative enactment, 
if any, should be made upon the acts of cor- 
porations or persons who are not duly ad- 
mitted by the courts to the practice of the law, 
who assume to do that which lawyers alone 
are held responsible and competent to do?” 

The report further goes on to say: 

“Taking advantage of the statute, the title, 
insurance and trust companies have been con- 
ducting, through their own law departments, 
the. general practice of the law in regard to 
matters not, strictly speaking, within the scope 
of their own legitimate business. A number 
of trust companies have advertised that they 
would draw wills free of charge for those per- 





sons who might name them as executors under 
the will.” 


The testimony taken by the committee shows 
that certain trust companies feel that in the 
event of their being made trustees of a trust 
indenture, their own law department is jus- 
tified in preparing this trust deed and charg- 
ing their client for the legal services per- 
formed. 

The following is an advertisement of one 
of the principal title companies, appearing dur- 
ing September, 1914, and similar bids for busi- 
ness are to be found in the panels to the sur- 
face and underground cars of the city: 


“Your chief thought now is the welfare of 
your family. Have you had the forethought 
to make a will that will take the best care of 
them when you are gone? 


“Bad investments have wrecked many es- 
tates. If you make us your executor, we will 
invest your money profitably and carefully in 
the good mortgages constantly passing through 
our hands. 

“Not one dollar of the trust funds left in 
our care ever has been lost. Better consult 
our trust officers about your will to-day. Next 
week may be too late.” 

The testimony taken in regard to collection 
agencies shows conclusively that a vast num- 
ber of corporations exist which hold out to the 
public their right and ability to conduct the 
collection of mercantile accounts, which col- 
lections are made and fees charged for by the 
corporation employing young lawyers in their 
office, who appear as attorneys of record ‘in 
the cases. This business is very frequently 
solicited by all forms and descriptions of ad- 
vertising, and not only in many cases are the 
proceedings very badly handled, but in some 
instances, which have been brought to our at- 
tention, these concerns are, to say the least, 
corrupt. 

There are a large number of corporations 
organized under the laws of New York and 
other states engaged in organizing other cor- 
porations and giving legal advice in connection 
therewith, the work being done by young and 
inexperienced lawyers in their employ, using 
forms for this work that are printed whole- 
sale, without giving any consideration at all 
to the particular corporation to be organized 
or its requirements. 

The report, in conculsion, says that if Sec- 
tion 280 does prohibit this, action should be 
taken for its enforcement. 

Many. of our subscribers have been inter- 
ested in our references to this subject in the 
last volume of the Central Law Journal (79 
Cc. L. J., pages 111 and 451). ‘ 
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There is quite a general movement through- 
out the profession to restrict the practice of 
law to capable lawyers. There does not seem 
to be any use for the bar to insist on raising 
the requirements for admission to the bar, and 
at the same time to permit laymen, without 
any qualifications at all, to practice at the ex- 
pense of the public welfare, and this should 
include insurance companies and trust com- 
panies and all others who have undertaken 
to perform much of the business which a so- 
licitor or attorney should transact, and which 
requires some knowledge of the law. 

A. H.R. 








THE DECLARATION OF LONDON IN 
RELATION TO NEUTRALS AND 
CONTRABAND. 


As is widely known, the Declaration of 
London had not been ratified when the Eu- 
ropean war broke out, and therefore had 
not the international sanction which by 
agreement belongs, for instance, to the 
Declaration of Paris. Yet early in August 
the British government announced that in 
agreement with France and Russia it would 
—subject to modifications and additions— 
enforce the Declaration of London, the in- 
tention being to prevent as far as possible 
irritation among non-combatants. The fact 
that Germany being herself blockaded was 
drawing supplies through neutral countries 
has, however, caused Great Britain to modi- 
fy by Proclamation the Declaration of Lon- 
don, and we wish to direct attention here 
to three respects in which that has been 
done in regard to the subject of contraband 
and its carriage by neutrals. 

(1) The Declaration of London con- 
tained three agreed lists:—(a) Absolute 
contraband, being articles primarily useful 
in war; (b) conditional contraband, being 
articles of dual use, susceptible of peaceful 
as well as war-like use; and (c) a free list 
of articles ostensibly of no use in war and 
hence never liable to be declared contra- 
band. On the mere outbreak of war all 
three lists were to come into operation with- 
out further declaration, but additions might 
be made to the first two, subject to a double 





restriction. To the absolute list could only 
be added articles of the like kind, i. e., pri- 
marily useful in war. To the conditional list 
articles, from the free list could not be 
added. But the enormous demands of a 
modern belligerent has shown that these lists 
are quite inadequate. The British govern- 
ment has accordingly issued new lists. The 
new list of absolute contraband contains 26 
categories as against 11 in Article 22 of the 
Declaration; the conditional list 15, as 
against 14; and the alterations in each are 
great. For instance, rubber, hides, sulphur 
and glycerine formerly on the free list are 
now on the conditional list; and articles of 
dual use such as iron, oil, etc., are placed 
on the absolute list. 


(2) Of course, absolute contraband is - 
liable to capture and confiscation if intended 
to reach the enemy, and it does not matter 
that it is carried in a neutral ship and bound 
for a neutral port. In the cases which arose 
during the Napoleonic wars it was argued 
on behalf of neutrals that a neutral ship 
going to a neutral port with contraband 
was not carrying it to the enemy, and that 
the other belligerent had no concern with 
the trade of a neutral country. But Lord 
Stowell ruled that the ultimate, not merely 
the immediate destination had to be consid- 
ered and that principle known technically as 
the doctrine of “continuous transport” is 
now, with regard to absolute contraband 
universally acknowledged and found a place 
in one of the Articles of the Declaration of 
London, which declares that “absolute con- 
traband is liable to capture if it is shown to 
be destined to territory belonging to or oc- 
cupied by the enemy, and it is immaterial 
whether the carriage of the goods is direct 
or entails transhipment or a subsequent 
transport by land.” 


But according to the proposals of the (un- 
ratified) Declaration of London, the doc- 
trine of continuous transport was not in- 
tended to apply to conditional contraband ; 
“Conditional contraband,” it ran, “is not 
liable to capture except when found on 
board a vessel bound for territory belonging 
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to or occupied by the enemy and when it 
is not to be discharged in an intervening 
neutral port.” By this rule, foodstuffs for 
the enemy forces going to a German port 
in a neutral vessel could be seized as con- 
ditional contraband, but food consigned to 
say, Rotterdam, though the shipments might 
be so large as to show that they were ulti- 
mately destined for the German forces, was 
not liable to be treated as conditional con- 
traband. The British government have, 
however,-intimated that they intend to apply 
the doctrine of continuous transport to con- 
ditional contraband as well as to absolute 
contraband, so that food, for instance, if 
proved to be destined for the enemy forces 
may be seized as contraband even in a 
neutral ship bound for a neutral port. 


(3) Then again, under the Declaration 
of London, conditional contraband was only 
liable to capture if destined for the use of 
the armed forces or of ‘a government de- 
partment of the enemy state, thus food, to 
take the same instance, meant for consump- 
tion by the civil population of Germany 
would have under that provision escaped 
capture. The Declaration of London then 
set out certain tests to determine whether 
articles in the conditional contraband list 
were destined for the armed forces of the 
enemy and not merely for the civil popula- 
tion. There were four: 

(1) Consignment to enemy authorities. 

(2) To a contractor established in the 
enemy country who as a matter of common 
knowledge supplies the enemy. 

(3) Consignment to a fortified place ; or 

(4) To abase. 

The British government have, however, 
intimated a fifth test which they propose 
to apply in order to fix the destination of 
articles of conditional contraband. Guilty 
destination “shall be presumed to exist if 
the goods are consigned to or for an agent 
of the enemy state, or to or for a merchant 
or other person under the control of the 
authorities of the enemy state.” Now when 
it is remembered that every person in 
Germany, Austria and the greater part of 





Belgium is at present “under the control of 
the authorities of the enemy state,” it will 
be seen that the clause above quoted vir- 
tually prohibits neutrals supplying condi- 
tional contraband such as foodstuffs, grain, 
clothing, fuel, harness, etc., to anyone in the 
enemy jurisdiction. And since this last 
proclamation was issued, the situation has 
further developed. The German govern- 
ment has formally announced that the food’ 
resources of the nation have been placed 
under government control. This simplifies 
the question; and now, in effect, any food 
cargo for Germany is liable to seizure even 
under the original terms of the Declaration 
of London, not to speak of the additional 
tests announced. Even so innocent a ship 
as the Wilhelmina, which was despatched 
by German-Americans loaded with food for 
the civil population of Germany, may not 
escape condemnation. In any event, she has 
been seized, and the matter will now be de- © 
termined by the British Prize Court, though 
perhaps by diplomatic arrangements the 
question may be settled otherwise; by, for 
instance, the American embassy in Germany 
undertaking the control and distribution of 
the cargo. 
DonaLD Mackay. 
Glasgow, Scotland. 








APPROPRIATION OF WATER FOR 
THE IRRIGATION OF LANDS IN 
THE ARID AND SEMI - ARID 
STATES. 


A farmer living in one of the Atlantic 
states, having heard or read of the won- 
derful fertility of the soil in what he terms 
“the West,” determines to take a trip and 
observe first handed the facts. He may 
travel, on this trip, half across the United 
States until he comes to the middle of 
Kansas before observing any marked 
change to speak of in farm conditions: 
but, as his train then speeds westward 
into western Kansas and eastern Colorado 
he sees land that makes him wonder what 
it is good for; but, he also sees land cov- 
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ered with crops to the like of which he is 
not accustomed. He is now in the land of 
irrigation. Though he travel through to 
the Pacific, straight west, northwest, 
southwest, he is in the land where his 
knowledge of riparian rights is largely of 
‘no avail and he hears of the appropriation 
of water; hears men arguing fiercely, 
sometimes, over waste water, seepage 
water, high or flood water rights; hears 
for the first time strange phrases like 
“first come, first served,” “first in time, 
first in right.” 


Caught, on this trip, by the fever of 
the West, its loveliness of climate, the 
grandeur of its mountains and plains, the 
hospitality of its people, our eastern farm- 
er determines to turn rancher in one of the 
arid or semi-arid states. He is not long 
a resident of the state of his adoption be- 
fore he learns some of the ins and outs 


of the irrigation laws of his state and of. 


the west generally. What he learns of 
the law applicable to the appropriation 
of water for the irrigation of his land the 
writer will, briefly, attempt to tell in this 
article. 


Origin of the Terms, “First in Time, First 


in Right.’—When the ‘“Forty-Niners” 
commenced to make use of water in their 
mining operations in California there 
were no customs, precedents, laws or 
courts to guide them. But water they 
must use and so, from the necessity of 
the occasion, they formulated customs 
and rules for its use. Later these rules 
and customs became the rule of decision 
in the courts and finally the statutes as 
enacted by state legislatures. Water 
must, in certain cases, be carried long dis- 
tances, never to be returned to its original 
source, and the miners, caring little and 
knowing little concerning the doctrine of 
riparian rights, formulated the now well- 
known rule of “First come, first served” 
or “First in time, first in right ;” and this 
principle has been recognized since by 
the courts and by legislatures of all the 





semi-arid and arid states as the foundation 
principle of the irrigation system.* 


Sources of Water for Appropriation and 
Diversion.—In the early days of the west. 
when the country was thinly settled, when 
mining and cattle raising were the chief 
means of a livelihood, when agriculture 
was in its infancy, water was plentiful for 
all and therefore few questions arose over 
its sources of supply. But with the settl- 
ing up of irrigable lands and the breaking 
up of the cattle ranges into small tracts 
for general farming purposes these ques- 
tions became of vital importance. 


So now when our lately transplanted 
eastern farmer buys an irrigated tract of 
land he learns among other things that his 
source of supply of water for the irriga- 
tion of his land may be a natural stream, 
no matter how small;? its ravines, can- 
yons and gorges fed by rain or snow wa- 
ters; underflow of water having a known, 
defined channel;* from _ springs, waste, 
and seepage waters.* He also learns that 
water flowing through an artificial chan- 
nel, a ditch or canal, is not subject to ap- 
propriation.® 

Essential Elements of an Appropria- 
tion.—Along with information as to the 
sources of supply of water, our rancher 
learns what is meant by an appropriation 
of water. He is told by his lawyer friend, 
in language rather above his immediate 
understanding, that an appropriation “is 
the intent to take, accompanied by some 
open, physical demonstration of the in- 
tent and for some valuable use.”* He 
is informed, also, that “a mere diversion 


(1) Eddy v. Simpson, 3 Cal. 249, 58 Am. Dec. 
408; Irwin v. Phillips, 5 Cal. 140, 63 Am. Dec. 
113; Mills Irrig. Manuel, Sec. 7. 

(2) Colo. Const., Art. 16, Sec. 5. 

(3) Platte Val. Irrig. Co. v. Buckers I. & I. 
Co., 25 Colo. 77, 53 p. 384; Whitmore v. Utah Fuel 
Co., 26 Utah 488, 72 Pac. 49. 

(4) M. A. S. Reed. Colo., Sec. 3622; R. S. 1908, 
3177; Beaver-Head Canal Co. v. Dillion Elec. Lt. 
& Power Co., 34 Mont. 135, 85 Pac. 880. 

(5) Cardelli v. Comstock Tunnel Co., 26 Nev. 
284, 66 Pac. 950. 

(6) Larimer County Res. Co. v. People, ex 
rel Luthe, 8 Colo. 614, 9 Pac. 794; McDonald v. 
Bear River, etc., Co., 13 Cal. 220. 
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of water from a stream does not consti- 
tute an appropriation recognized by stat- 
ute. To make such, there must be an ap- 
propriation of the water to a beneficial 
use and in case of irrigation, it must be 
applied to the land to make the appro- 
priation complete.”* 

“An appropriation of water to a bene- 
ficial use.” That is the important point. 
By all right-minded irrigators this is kept 
in mind. But the “water-hog,” takes all 
he can get regardless of its beneficial ap- 
plication and he is not satisfied except 
when trying to get more. This animal is 
sometimes an individual, sometimes a 
corporation, but in any event he is a curse 
to the conscientious user of water. His 
unlawful methods of getting water are 
many. In times of scarcity he obstructs 
the channel of the stream to raise the 
water for his own headgate; he changes 
the headgate of his own‘ ditch to the detri- 
ment of his neighbor’s supply of water; 
bribes or intimidates the water commis- 
sioner in his district to let more water into 
his ditch than he is entitled to and when 
called to account by a prior appropriator 
he tells him to “go crack your whip; 
what I and the court will do to you will 
be a plenty,” for his ideas are inflated 
as to his importance and his influence 
with the courts. Let it be said here that 
a reading of the cases shows how strictly 
the courts are set against all such unlaw- 
ful influences and practices. 

Who May Exercise the Right of Appro- 
priation—It is an open field, and no re- 
strictions are made on account of race, 
color or previous condition of servitude. 
Municipal as well as private corporations 
can appropriate. He need not be the 
owner in fee simple of the land for which 
he seeks an appropriation, for a lessee of 
such land may appropriate.® Irrigation 
districts may make valid appropriations.” 


(7) Farmers’ Ind. Ditch Co. v. 
Ditch Co., 22 Colo. 513, 45 Pac. 444. 

(8) City of Springville v. Fuller, 7 Utah 450, 
27 Pac. 577; Montecito Valley Water Co. v. City 
of Santa Barbara, 144 Cal. 578, 77 Pac. 1113. 


Ge Sayre v. Johnson, 33 Mont. 15, 81 Pac. 389. 


Agricultural 


See statutes in various states. 





Procedure in Obtaining an Appropria- 
tion of Water—Our rancher now decides 
that he is entitled to more water for land 
than he can bring under cultivation, and 
that he will build a new ditch in order to 
get it. So he seeks out his lawyer friend 
who tells him that the first step will be to 
get a surveyor, and that the surveyor, if 
he knows his business, will take all the 
preliminary steps in the matter.t The 
surveyor then proceeds to make a plat 
or map of the proposed ditch or canal 
showing the location of the headgate by 
course and distance to a corner of the 
public survey, or if on unsurveyed lands, 
to two or more natural objects of a per- 
manent character; the route of the ditch 
or canal; the general course of the stream 
and its name; the 40-acre tracts or other 
subdivisions and patented lands through 
which the ditch or canal passes, together 
with the ownership of all lands crossed 
by the ditch or canal; and other details 
that need not be gone into here. Attach- 
ed to such map or made a part of it (us- 


ually. the latter), is a statement showing 


the point of location of the headgate of 
the ditch; its depth, width, grade and 
length; its carrying capacity; time of 
commencement of work on the ditch, 
which’ time may be the date of the com- 
mencement of the surveys therefor, or of 
the commencement of the actual work of 
construction; the estimated cost of the 
project. This map and statement are then 
sent to the state engineer’s office for his 
approval or rejection. Should this off- 
cial approve of the data therein contained 
he files it with his acceptance endorsed 
on it, but first making a blue print of the 
map and statement together with a nega- 
tive print of it. This print is then sent 
to the rancher, who is required to file it 
with the clerk and recorder of the county 


(11) Colorado statutes are followed from now 
on under this sub-head, it not being possible 
within the limits of this article to give the pro- 
cedure in the other arid states. It should be 
bore in mind, also, that the article gives but 
one of many methods of making appropriations 
of water. 
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wherein the headgate of his ditch lies 
within ninety days from the time stated 
as the date of commencement on the 
ditch. The above embraces the principal 
points of the rancher’s duties so far; oth- 
er details would seem to be out of place 
in a short article of this character. 

The work on the rancher’s ditch is now 
commenced and he must prosecute the 
work with all reasonable diligence to 
completion. Having done so he again 
seeks out his attorney and tells him he 
desires a decree of the district court ad- 
judicating his right to so many cubic inch- 
es of water to his ditch. The fee is then 
agreed upon and the lawyer very cheer- 
fully or otherwise (his cheerfulness be- 
ing governed somewhat by the size of the 
fee) proceeds to draw up his client’s peti- 
tion for an adjudication. This paper is 
styled in Colorado, a motion, petition or 
application in writing (though usually 
called a petition). After a proper cap- 
tion, the petition, readdressed to the 
judge of the district court, usually sets 
out: 1. The name or names of the peti- 
tioner or petitioners. 2. That he is the 
owner, claimant or lessee, as the case 
may be, describing it, of the land under 
the ditch. 3. That the petitioner is the 
owner of the ditch, giving its name; and 
that its source of supply is a certain 
stream, naming it; that the headgate of 
said ditch is located at a certain point 
within the water district wherein the ad- 
judication is sought. 4. That the size, 
grade, length and carrying capacity of 
‘the ditch is so and so. 5. The date of 
the appropriation of water by original 
construction of the ditch, the amount of 
water claimed by‘ and under such con- 
struction, and the cost of construction. 
6. The number of acres lying under the 
ditch and susceptible of irrigation there- 
from. 1%. That the petitioner’s land is 
arid land and requires the waters of the 
said creek for their irrigation. The peti- 
tion should conclude with a prayer, for 
the court to proceed to an adjudication of 
the petitioner’s priority of right to the 








use of water for irrigation between the 
several ditches, canals and reservoirs in 
the district; also for an order that notice 
of the proceedings may be made by way 
of publication and posting and not by 
personal service, provided the petition 
states that service or notice by personal 
service cannot be made in a practical 
manner, as where the parties entitled to 
notice are very numerous. The petition 
should be verified as in other cases. 
Accompanying the petition, because 
usually prepared by the attorney drawing 
the petition, is the order of the court, 
setting a date for the hearing on the pe- 
tition and requiring notice to be given 
to all persons interested. The judge hav- 
ing signed the order, it, with the petition, 
is then filed with the clerk of the court. 
The notice, immediately prepared by the 
clerk, if the same is not already written 
out by the attorney, which he should do, 
is published in a public newspaper in the 
county in which the water district above 
mentioned extends, and in the county 
where the proceedings are started for four 
successive weekly publications, the last 
of which shall be on a day previous to 
the date set for the hearing. If the county 
in which the petition is filed is a large 
one and there are several 
published in it, the newspaper published 
nearest the location of the ditch is usual- 
ly selected (and especially so if it is of the 
right political complexion). The notice 
shall contain a copy of the order and is 
addressed to all persons, associations and 
corporations interested as owners in any 
ditch, canal, or reservoir in said water 
district, requiring them to attend. the 
hearing on the petition and protest, if 
they so desire, under oath, against the ap- 
plication of the petition for an adjudi- 
cation of his priority of right of water. 
Ten printed copies of the notice shall also 
be posted in ten public places in the wa- 
ter district and near the ditch, not less 
than twenty days before the day of the 
hearing; the notices to be posted by the 
party moving the adjudication. Proof 


newspapers” 
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of the newspaper publication is made by 
the sworn certificate of the publisher and 
shall be at the expense of the party mov- 
ing the adjudication. Proof of the post- 
ing of the printed copies shall be by af- 
fidavit of some creditable person certified 
to be such by the officer administering 
the oath, showing when, where and how 
the copies were posted. After a general 
decree has once been entered in any wa- 
ter district, the petitioner has the privi- 
lege of serving his notice by either publi- 
cation and posting or publication and per- 
sonal service of the notice or by service 
of notice as the service of summons is 
made in other civil cases. 


The day for the hearing has now ar- 
rived. The rancher arrives in town ac- 
companied by his witnesses, if any are 
needed. The court then proceeds to hear 
all evidence, either for.or against, the pe- 
titioner. The proceedings are conducted, 
of course, as in the trial of other cases, 
the petitioner first offering his evidence 
in support of his application for an adjud- 
ication, the protestants, if any, then of- 
fering evidence against the application. 
The court will also consider any evidence 
which may have been heretofore offered 
and taken in the district in the same mat- 
ter by a referee. After the evidence is in, 
argument of counsel is permitted, if so 
desired. From the evidence. and from ar- 
gument of counsel, the court shall ascer- 
tain, as near as may be, the date of the 
commencement of the ditch; its original 
size and carrying capacity as originally 
constructed; the time spent in its con- 
struction; the diligence with which the 
work was prosecuted; the nature of the 
work as to difficulty of construction, and 
all other facts which may tend to show 
a compliance with the law in such cases. 

After the evidence is all in, the court 
shall make and cause to be entered a de- 
cree, establishing and determining the 
petitioner’s priority of right to the use of 
water through his ditch. The decree 
shall recite the number of the ditch, in 








consecutive order, according to date of 
original construction; the amount of wa- 
ter held to have been appropriated by 
virtue of such original construction, de- 
scribing such amount in cubic feet per 
second of time; the priority number of 
the appropriation of water according to 
date of original construction; the pur- 
pose for which the appropriation is 
granted, as, in the case of our rancher, 
for the irrigation of land; and finally 
that the decree be taken and held sub- 
ject to all water rights adjudicated in 
the court (wherein proceedings were in- 
stituted), four years or more prior to the 
date of the filing of the petition and also 
subject to the provisions of any general 
decree which may have been previously 
entered adjudicating water rights gener- 
ally throughout the water district; also 
that the petitioner pay the costs of the 
proceedings to be taxed. 

With a copy of this decree in his pock- 
et, our rancher feels reasonably secure 
in his rights. But, for four years after 
the decree is rendered, there is nothing 
to prevent any person, association or cor- 
poration, whose interests may have been 
affected by the decree, from bringing and 
maintaining a suit to determine his claim 
for water under the decree. 

Joun E, Eruet. 

Glenwood Springs, Colo. 








ESTOPPEL—DEED BY TRUSTEE. 
CRUMP v. SANDERS. 





Court of Civil Appeals of Texas. January 15, 
1915. 





173 S. W. 559. 


One who, as trustee of a lodge, executed a 
warranty deed conveying certain lots, of part 
of which he was then as an individual in ad- 
verse possession, but had not acquired title 
thereby, is estopped to claim such adverse pos- 
session against the grantee for any period prior 
to the execution of the deed, since an estoppel 
by deed applies to a grantor who executes it 
in a fiduciary or representative capacity. 


HODGES, J. This suit was instituted by 
the defendent in error against the plaintiff 
in error to recover the title and possession of 
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lots Nos. 6 and 7 in the town of DeKalb, Tex. 
The lots are described by reference to a plot 
of the town made by the Texas & Pacific Rail- 
way. Company which was recorded in the 
office of the county clerk of Bowie county. 
The defendant in error answered disclaiming 
as to a portion of lot No. 7, and as to the 
remainder by plea of not guilty and title by 
adverse possession for a period of more than 
10 years. He also in a supplemental answer 
suggested improvements in good faith. At 
the conclusion of the evidence, the court gave 
a peremptory instruction in favor of the de- 
fendant in error for the title and possession 
of all the property sued for. The following 
is the substance of the undisputed facts upon 
which the defendant in error relies to sup- 
port the verdict and judgment rendered: A 
conveyance by the Texas & Pacific Railway 
Company to A. M. Getts in February 1901; 
a general warranty deed from Getts and wife 
to A. G. Crump, the plaintiff in error, R. T. 
Lacy, and J. B. Hatchell, trustees of De Kalb 
Lodge No. 285 Knights of Pythias, dated Au- 
gust 22, 1908, and duly recorded; a general 
warranty deed dated September 11, 1908, from 
R. T. Lacy, A. G. Crump, the plaintiff in error, 
and J. B. Hatchell, trustees of De Kalb Lodge 
No. 285, Knights of Pythias, to himself. The 
plaintiff in error proved as the basis of his 
claim that in 1901 he received a conveyance 
from the Texas & Pacific Railway Company 
to lots 1, 2, 3, 4, and 5 of block 4 as shown 
on the plot of the town of De Kalb; ,that about 
the time this purchase was made the agent 
of the railway company pointed out to him a 
point as his southwest corner, telling him that 
he relied upon that designation as his true 
southwest corner, and fenced all of lots 1, 2, 
3 4, 5, and 6 and a portion of lot No. 7; that 
he had been in possession of the property, 
claiming the same adversely, since that date. 
As rebutting the adverse claim of the plaintiff 
in error, the defendant in error offered in evi- 
dence the deed made by the trustees of the 
Lodge of the Knights of Pythias, among whom 
was the plaintiff in error, conveying the prop- 
erty to the defendant in error in 1908, as es- 
topping the plaintiff in error from asserting 
any adverse claim based upon possession prior 
to that deed. 

(1) The only assignments presented in the 
record are those which assail the right of 
the court to give a peremptory instruction. 
The proposition is asserted that the evidence 
was conflicting upon the material issues in- 
volved, and presented questions which the 
court should have referred to the jury. The 
first question, probably, which arises in dis- 





cussing these assignments, is: Did the evi- 
dence raise an issue of fact as to the acquisi- 
tion of a title by the plaintiff in error by 10 

years’ adverse possession? It should probably . 
be conceded that it does unless the plaintiff 
in error is estopped by his deed as a member 
of the board of trustees of the Knights of 
Pythias Lodge executed in 1908. That deed the 
record shows contained a general warranty. 
It is now well settled by the decisions, both 

in this state and out of it, that the rule of es- 
toppel by deed applies to a grantor who ex- 

ecutes it in a fiduciary or representative cap- 
acity, as well as the one who conveys property 
in his own right. Corzine v. Williams, 85 Tex. 
499, 22 S. W. 399; Parks v. Knox, 130 S. W. 203; 

A. F. L. M. Co. v. Walker, 119 Ga. 341, 46 S. E. 
426; 16 Cyc. 712, and cases referred to in the 
notes. If that rule be applied in this instance, 
the appellant is estopped from claiming any 

personal rights, either to the title or to the 
land in controversy or to the appurtenances 

situated thereon, which have not accrued since 
the execution of the ‘deed as trustee for the 
lodge. It is not contended that at the date of 
this deed the plaintiff in error had any paper 
title to the property, or that he had then ac- 
quired a title by limitation. He does not deny 
that at that time the lodge had a perfect right 
to convey the title to the defendant in error. 
The extent of his contention is that he was 
then in possession under a baseless claim of 

ownership, which, if undisturbed, would have 
ripened into a title by limitation before the 
date of this suit. 

The only purpose for which it becomes nec- 
essary to invoke an estoppel by deed in this 
instance against the grantor is to prevent him 
from claiming the benefit of a hostile prior 
possession. There certainly can be no injus- 
tice in construing his deed as implying the 
relinquishment of a claim which is admitted 
to be without foundation in either law or eq- 
uity. It follows, then, that his adverse pos- 
session can only be permitted to date from 
a time subsequent to the date of his deed, 
and that restriction confines him to a term 
too short to perfect a title by limitation. 

(2, 3) In order to escape the legal conse- 
quences of his deed, the plaintiff in error 
contends that he was mistaken as to the loca- 
tion of lots 6 and 7 described in the convey- 
ance; that, had he known they were the same 
property on which his improvements stood, 
he would not have signed the deed as trustee . 
for the lodge. It is not pretended that there 
was any mistake in the description of the prop- 
erty, or that the deed is in any respect erron- 
eous. It is not claimed that the grantee knew 
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of this mistake, or was guilty of any conduct 
which caused it to be made. This mistake, 
even if given full legal effect, can only be in- 
voked to protect such property rights as the 
plaintiff in error had acquired at that time. Ac- 
cording to both his pleadings and testimony, 
those rights were limited to his improvements 
made upon the property in good faith. In or- 
der to protect such rights, the party claiming 
them has the burden of proving the facts nec- 
essary to enable the court to render the judg- 
ment provided for in the statute. Thomas v. 
Quarles, 64 Tex. 491; Herndon v. Reed, 82 Tex. 
647, 18 S. W. 665; Durham v. Luce, 140 S. W. 
850. A failure to make such proof justifies a 
judgment refusing an allowance for improve- 
ments made in good faith. There was no proof 
whatever in this case of the value of the im- 
provements or of the land, either with or 
without improvements. But it is contend- 
ed that the pleadings of the plaintiff in error 
suggesting such improvements were not de- 
nied, and that the facts there stated should 
be taken as admitted. Conceding for the sake 
of argument, that this is a correct proposi- 
tion, the facts are still insufficient when we 
look to that source. In the answer referred 
to, the plaintiff in error states only the na- 
ture of his improvements, and their value. 
The court could not upon such facts render 
the judgment provided for in article 7763 of 
the Revised Civil Statutes. In the first case 
cited above, the court said: 


“In the court below the defendant pleaded 
improvements in good faith, but on the trial 
there was no evidence of the value of the land 
without the improvements, and hence their val- 
ue and defendant’s good faith were not passed 
upon in the findings. There was proof of the 
value of the improvements made. But the stat- 
ute does not award to the defendant such value, 
but only the difference between the value of the 
land with, and its value without, the improve- 
ments. The defendant therefore, in failing to 
prove the value of the land, left the court be- 
low without the means of awarding him the 
benefit of his plea. If the right under which 
the plaintiff recovered had been such as could 
only have been enforced in a court of equity, 
she would not have been permitted to recover 
without indemnifying the defendant for his im- 
provements. Story’s Eq. vol. 2, § 1238. But, 
as already stated, her right and remedy were 
legal, and the defendant could therefore only 
rely upon his statutory right for such _ in- 
demnity.” 

That language is applicable to the condi- 
tions disclosed by the record before us. The 
suit is one to recover possession of land. The 





occupant pleads improvements in good faith. 
His remedy is statutory. Having failed to 
make proof necessary to ‘enable the court to 
give the statutory relief, he is not entitled to 
its recovery. 

The judgment is affirmed. 


Note.—Estoppel Against Attesting Witness to a 
Deed Setting Up Independent Title—The doc- 
trine declared by the instant case as applicable to 
such facts as are therein stated seems quite uni- 
versally ruled, and it extends not only to a pres- 
ently owned interest but even to one subsequently 
acquired. Central Coal & Iron Co. v. Walker, 24 
Ky. Law Rep. 2191, 73 S. W. 778. But it does not 
work both ways, that is to say, one conveying as 
an individual is not estopped as to property sub- 
sequently acquired in+a representative capacity. 
Lauve v. Wilson, 114 La. 699, 38 So. 522. Nor 
does it even as to presently owned property oper- 
ate where both grantor and grantee knew the 
facts but were mutually mistaken about the’ law. 
Gjerstadgen v. Van Duzen, 7 N. D. 612, 76 N. 
W. 233, 66 Am. St. Rep. 679; Gjerstadengen v. 
Hartzell, 9 N. D. 268, 83 N. W. 230, 81 Am. S. 
T. 575. 

The doctrine is applied according to the rule 
of estoppel in pais which requires that when a 
false representation or concealment is made, the 
other party being ignorant of the facts, there be 
intent that he should rely thereon and proof that 
he does so rely. Blodgett v. Perry, 97 Mo. 263, 10 
S. W. 891, 10 Am. St. Rep. 307; Priewe v. Wis- 
consin State Land,. etc., Co., 103 Wis. 537, 79 N. 
W. 780, 74 A. S. R. 904. And this feature of the 
doctrine is especialy applicable to the case of one 
merely witnessing or taking the acknowledgment 
to a deed or other conveyance. It was thus de- 
clared in a Georgia case, though it was conceded 
that the estoppel would bind even a creditor of 
the party estopped, had he been a grantor in any 
capacity, instead merely of an attesting witness. 
Equitable Loan & Security Co. v. Lewman, 124 Ga. 
190, 52 S. E. 590, 3 L. R. A. (N. S.) 870. 

If a witness to a deed claims some right in 
the premises sold, though it be merely an ease- 
ment, and fails to disclose it to the grantee ignor- 
ant thereof, he will be estopped from asserting it. 
Stevens v. Dennett, 51 N. H. 324. And so one 
who takes an acknowledgment, knowing the con- 
tents of the deed, he will not be allowed to dis- 
pute rights of the grantee. Baker v. Humphrey, 
tor U. S. 494, 25 L. ed. 494; Morse v. Byam, 55 
Mich. 594, 22 N. W. 54. 

But a witness to a deed is not estopped from 
asserting rights as to the property therein pre- 
viously conveyed to him, when the present grantee 
had actual notice of such prior deed. Hale v. 
Skinner, 117 Mass. 474. 

And where a mortgage has been duly registered, 
the mortgagee therein is not estopped by becom- 
ing a witness to a subsequent mortgage, as the 
later mortgagee is bound by constructive notice. 
Brinckerhoff v. Lansing, 7 Johns. Ch. 65, 8 Am. 
Dec. 538. P 

Nor is a witness to a deed estopped by. recitals 
in a deed referring to adjacent land, stated to be- 
long to grantor. College Point Sav. Bank v. 
Vollmer, 44 N. Y. App. Div. 619, 60 N. Y. Supp. 
280, affirmed mem. opinion, 161 N. Y. 626, 55 N. 
E. 1094. 
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In a Michigan case where executors sold land 
without authority of law it was held that a 
devisee under the will was not by becoming a 
witness to the deed estopped from attacking its 
validity. Vincent v. Evans, 165 Mich. 695, 127 
N. W. 760. There is no discussion of the point 
ruled. 


Upon the general subject of estoppel against 
one executing a deed in a representative capacity 
so far as his personal rights are concerned, there 
is an interesting case note found in 21 L. R. A. 
(N. S.) at page 60. 








REVIEW OF CURRENT PERIODICAL LITER- 
ATURE OF INTEREST TO LAWYERS.* 


(Edited by A. H. R.) 


Bankruptcy. “Practical Results of the Ad- 
ministration of Estates of Insolvents Under the 
Bankruptcy Law of the United States.” By 
David W. Amram, of the Philadelphia Bar. 35 
Canadian Law Times, p. 12 (Jan.). 


This very interesting review of the results 
of the American Bankruptcy Law is a reprint 
of the address of the author before the Ontario 
Bar Association. The author reviews the his- 
tory of tne passage of the American Bankruptcy 
Acts and their subsequent repeal and the rea- 
sons therefor. He contends that while public 
opinion forced the Bankruptcy Act, yet in the 
early history of the American commonwealth 
the states were jealous of encroachments on 
the part of the Federal Government, and that 
the clashes with state courts and state law, 
which necessarily resulted in the administra- 
tion of a Federal Bankrupt Act, caused con- 
siderable dissatisfaction. The author meets 
the various objections that have been and are 
still being urged against bankruptcy legislation 
and defends the Bankruptcy Law as being not 
a cloak for fraud, but based upon three funda- 
mental purposes—honesty, mercy and equality. 


Christianity in the Law. 
Law.” 
City. 
Feb.). 


The author argues very learnedly in favor of 
the proposition that religion is the source of 
all law; that our law, like the laws of all other 
nations and peoples, sprang from the religion 
of the people, and is guided by the standards 
of morality erected by those religions; but he 
further contends that Christians alone, among 
religionists, have separated religion from law; 
that while the Mohammedan, Buddhist and the 
Confucianist regard religion and law as being 
identical; while those of the Christian entirely 
separates them. The author traces the birth of 
the main principles of the law, showing that 


“Christianity and 
By Ernest G. Stevens, of New York 
49 American Law Review, p. 1 (Jan.- 


*We have decided to publish this review in 
the first issue of each month instead of in the 
second, as we announced last month. 





from the Ecclesiastical administration of the 
probate courts in England and of the Hquity 
Tribunal, the conceptions of justice governing 
all the fundamental principles of these two 
great branches of the law were announced 
originally by religionists according to stand- - 
ards of morality acknowledged by the Chris- 
tian church at that time. 


Then the author takes up such maxims as 
Sic utere and others. He shows that this 
maxim declared negatively what the Golden 
Rule declared positively. That modern decis- 
ions and modern statutes proceed on the prin- 
ciple of the Golden Rule. 


The author discusses the rules nullifying 
contracts and transactions in equity as being 
unconscionable. The conscience here offended 
is a conscience, according to the author, that 
is guided by Christian principles, quoting Jus- 
tice Story’s declaration to that effect in the 
case of The Schooner Emulous, 1 Sumn. 207. 
The author’s argument, however, while inter- 
esting, fails to prove that there is any such di- 
rect connection between religion and law in civ- 
ilized countries as in countries where religion 
predominates over the life of the people. 


Courts. “The Qualities of Current Judicial 
Decisions.” By John H. Wigmore. 9 Illinois 
Law Review, p. 529 (March). 


This is a learned critique by the Dean of the 
Northwestern University Law School of the 
methods of modern appellate judges in declar- 
ing the law. Mr. Wigmore’s opinion is that the 
quality of judicial opinions of the present day 
is very low in the great majority of cases, and 
he sums up the deficiencies of the courts under 
six heads: first, the lack of acquaintance on 
the part of the judges with legal science; sec- 
ond, unfamiliarity on the part of the judges 
with what are really controlling precedents 
in their own states; third, over-emphasis on the 
technique of legal rules in detail, with corres- 
ponding over-emphasis on policies, reasons and 
principles; fourth, an undue servitude to the 
bondage of precedent; fifth, over-consideration 
of every point of law that is raised in the briefs, 
no matter how complicated; sixth, the fact that 
opinions are usually the views of one member 
of the court rather than the views of the whole 
court. 


Mr. Wigmore considers two other objections 
to the work of the judges, but which he finds 
are not really tenable, to-wit: first, cor- 
ruption and political bias; second, economic 
and class bias. The instances wherein 
these objections have been found to exist 
are so rare as to be cause for congratulation, 
although the muckrakers and shallow maga- 
zine writers seize upon these objections in the 
great majority of the attacks made upon the 
judiciary. 


The six objections which Mr. Wigmore pre- 
sents, he states, are, as a usual rule, unknown 
to the general public and probably will remain 
so, but that it is for the profession to recognize 
that in them are to be found the real danger 
signals that threaten the stability of the judi- 


cial administration of justice. “They are incur- 
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able,” says Mr. Wigmore, “unless within the 
profession we set about analyzing them and 
seeking consciously to remove them. And this 
is why the emphasis has been put on the six 
traits already enumerated. They are traits of 
the judiciary in the core of their professional 
work—traits of their way of doing justice under 
the law.” 


Under the first objection or “trait” which 
the author specifies, the attention of the pro 
fession is directed to the almost complete 
absence of any historical or philosophical treat- 
ment of the law in recent decisions; that there 
is very rarely any citation to such a work as 
Pollock and Maitland’s History of the Law, or 
to the works of Austin, Holland, Terry and 
others on the philosophy and jurisprudence of 
the law; for which reason there appears to be 
no discrimination in the use of expository 
authorities, but a very evident relish for the 
products of hasty hack-writers and callow com- 
pilers. “The indifference to legal science,” says 
Mr. Wigmore, “the judges share with most of 
the profession. What they respect is mere 
precedent—a prior decision, and the latest de- 
cision.” 


To prove his second point the author calls 
attention to the number of cases where the 
courts very seldom go beyond the briefs of 
counsel, and thus are led in subsequent cases 
to see the error of their former conclusion, 
which they usually excuse on the ground that 
that point was not called to their attention. 
This tends to prove, the author declares, that 
judges do not know the law of their own state, 
nor what are controlling precedents. This 
shortcoming, the author thinks, is largely due 
to the fact that the judges are too hurried in 
their work and that they do not serve long 
enough to become familiar with the precedent 
law of their own court, and that furthermore, 
they are not assisted by the bar, who, as a 
general rule, are not scholarly nor thorough in 
their presentation of authorities. 


In proving his third point the author thinks 
that the courts show too great satisfaction in 
discovering a legal rule upon which they can 
hang a decision than on finding a principle of 
justice that controls it, and that the courts 
permit cases to ride off on technical rules of 
law rather than upon any careful analysis of 
the principles applying thereto. This results 
frequently in very dry repetitions of rules in 
opinion writing. 


The fourth shortcoming, the author admits, 
is a profound problem in legal philosophy, but 
he observes that the courts do not appear to 
be endeavoring to solve the problem or even 
to have considered it, although it is the subject 
of earnest study by jurists in Europe and Amer- 
ica. The author observes that most judges 
regard precedent as a “fetish of immutability,” 
and disregard the fact that there is infinite 
variety of justice that the rule of precedent 
does not take into consideration. Moreover, 
giving effect to the precedents of other states 
the author regards as a very loose practice on 
the part of courts, who thus evade the respon- 
sibility of thinking out a proposition’ originallv 
by relying on the weight of authority, such 





weight of authority having absolutely no bind- 
ing effect in their jurisdiction. 


In proving his fifth point the author com- 
mends the courts for ‘faithfulness and indus- 
try,” but asserts that their opinions look more 
like a library catalogue ora table of contents 
than a learned exposition of the law. 


Of the sixth “trait’—the one-man opinion, 
the author is not able to say how far it is 
prevalent, but recent admissions as well as 
investigations of the opinions of the courts 
suggest that it may be more far reaching than 
is supposed. The author contends that no 
member of the court has any authority to 
declare what is or what is not the law; that 
no opinion should be given unless it expresses 
the opinion of the whole court or the majority 
of the members. The opinions, as well as the 
decisions, the author contends, should ‘be intel- 
lectually the view of the court and not the view 
of one member of the court, otherwise it will 
not only be unreliable but dangerous in its ef- 
fect. 


In the author’s closing paragraph he takes 
up specific instances, showing evidence of these 
traits in certain opinions cited. 


Easements. “Distinction Between Natural 
Easements and True Easements.” By Harry 
A. Bigelow, of the University of Chicago Law 
School. 9 Illinois Law Review, p. 541 (March). 


This is a very analytical and learned presen- 
tation of the confusing distinction existing be- 
tween what are sometimes called natural ease- 
ments and true easements, the former being 
referred to as such rights as one has in the right 
to the flow of a stream or that it shall not be 
polluted; or to the right of support for land in 
its natural condition; or the right to have the 
air not unreasonably deteriorated by odors or 
noises; while true easement rights are called 
rights of use, drainage, support for: buildings, 
etc. The author suggests that the natural ease- 
ment is a misnomer, and that failure to observe 
this fact has occasioned the bringing of suits 
by attorneys on false premises. He calls atten- 
tion to the case of Ladew v. Tennessee Copper 
Co., 218 U. S. 357, where the plaiatiff sought to 
secure damages against defendant for defiling 
the air with noxious odors so that timber on 
adjacent land was destroyed to the extent of 
$50,000. The proceeding was brought on the 
theory that the party had an easement or right 
in the land of the defendant, and that defend- 
ant’s use of this land was a violation of plain- 
tiff’s easement rights. The Supreme Court, the 
author contends, properly denied relief, on the 
theory that plaintiff’s right was not an ease- 
ment, but a-natural right that had been invaded 
by the defendant, for which the defendant was 
liable in personam and not in rem. The author 
shows the distinction by the simple illustration 
of supposing that A stands on his land and 
throws a rock at B’s window, or dumps rubbish 
on B’s land. Clearly the right of B not to 
have his windows broken or his land defiled by 
A’s rubbish is not an easement but a natural 
right against A, and the same rule would apply 
to A, the owner of the adjacent land as to a tres- 
passer on B’s land, and the author contends 
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that the same rule is true where an adjacent 
land owner diverts water upon another’s land, 
or diverts the flow of a stream, or pollutes the 
air, etc. He calls attention to a further diffi- 
culty with respect to contlict of jurisdiction as, 
for instance, where two tracts of land are sep- 
arated by a state boundary line. <A right of way 
over such land, which is true easement, may be- 
taken by eminent domain by the action of either 
state because it is a mere right in land over 
which each state has full control, but neither 
state can, by eminent domain, deprive the ad- 
joining owner in another state of his right to 
the use of a stream or divert water from one 
tract to the other for the reason that this right 
is not a mere interest in land, but a natural 
right. The article is valuable in making many 
other distinctions of this character. 


Criminal Procedure. “A Proposed Draft of a 
Code of Criminal Procedure.” By William E. 
Mikell. 5 Journal of Criminal Law and Crim- 
inology, p. 827 (March). 


This is a resume of the report of the com- 
mittee of the Institute of Criminal Law and 
Criminology, which was authorized to submit 
a proposed draft of criminal procedure. The 
code contains 41 sections, remarkably brief 
when compared with other criminal codes. It 
is exceedingly simple and liberal in its pro- 
visions, removing many of the obsolete so- 
called safeguards with which the common law 
surrounded the defendant. 


Crimes. Classification and Definition of 
Crimes. By Ernst Freund. 5 Journal of 
Criminal Law and Criminology, p. 807 (March). 


This article is a summary of the report of 
Committee D of the Institute of Criminal Law 
and Criminology, and is a careful statement for 
purposes of codification of a proper classifica- 
tion and definition of crime. The author dis- 
tinguishes between specific offenses and ge- 
neric offenses. He also discusses’ the 
division and _ classifications of the Ger- 
man Penal Code and other Codes. A large 
portion of the article is taken up with illustra- 
tions of the shortcomings of specific definitions 
of crime in various statutes, showing the con- 
fusion that results from such improper defin- 
itions. The article will be particularly valuable 
to legislative committees, and should be and 
probably will be circulated widely among the 
members of the various state legislatures. It 
should also be observed by writers of text 
books on criminal law. 


' Judges. “The Mode of Selecting the Ju- 
diciary.” By Joseph W. McGrath. 9 Bench and 
Bar, p. 429 (Feb.). 


The author, who is editor of Bench and Bar, 
in a three-page editorial discusses the different 
modes of selecting a judiciary, the purpose of 
the editorial being to advise the constitutional 
convention of New York in the matter of the 
proper selection of the judiciary. He takes up 
the various ideas of the American Judicature 
Society, and while approving of them reaches 
the conclusion that the central idea of the 
scheme proposed by this society, to-wit, the 





English method of selection of Inferior Judges 
by a Chief Justice, would not be acceptable to 
the electorate as it would put too much power 
in the hands of one man. On the other nana, 
the author believes that the electorate would 
not cling tenaciously to the right of electing 
judges provided their appointment is put into 
the hands of a man who is subservient politic- 
ally to them, and he suggests the appointment 
of all judges of the state by the governor with 
the approval of the senate. 


International Law. “The Transfer of Mer- 
chant Vessels During War.” By Archibald R. 
Watson. Bench and Bar, p. 437 (Feb.). 


The author takes issue with Senator Root’s 
contention in the argument over the shipping 
bill that citizens have no right under recog- 
nized international usage to purchase a mer- 
chant vessel of a belligerent. The author calls 
particular attention to the case of the Steam- 
ship Georgia v. United States, 7 Wall. 32, in 
which case it was held that while the ship in 
that case, which was a Confederate war vessel 
that had been sold to an English citizen, was 
liable to capture after its sale, yet that the rule 
would have been different if the vessel sold 
had been a merchantman. The author gathers 
together many of the rulings of the Privy Coun- 
cil of England and of the Attorneys-General of 
the United States. 


Parole. “The Parole System as a Means of 
Protection.” By Robert H. Gault, of Chicago. 
5 Journal of Criminal Law and Criminology, p. 
799 (March). 


This article discusses the question whether 
parole law affords any good results so far 
as the public is concerned. The author 
takes up the history of parole laws, and has 
done some laborious work in showing when the 
parole law of each state has been adopted, and 
the proportion of men on parole in the Various 
states, giving also those who have “made zo0o0d” 
and those who have failed to take advantage of 
the public leniency. He shows that the general 
result is that 83 per cent of all parole prisoners 
make good, while 17 per cent are failures. He 
calls further attention to the fact that the 17 
per cent who are reported as failures as a rule 
violated the order to report regularly each 
month to some state officer, and in many other 
cases the subsequent offense was either drunk- 
enness or vagrancy, the smaller per cent being 
felonies. The conclusions of the author are as 
follows: 

1. The parole system is in force in more 
than thirty states and several foreign countries, 
and once adopted, has never been discontinued. 

2. The latest and most inclusive figures 
from all sources show that more than 80 per 
cent of men on parole make good. 

3. The most accurate figures available in- 
dicate, in contrast to the large proportion of 
recidivists under the old system, that only 
about 5 per cent of men on parole commit new 
crimes while paroled. 

4. The parole system has been accompanied 
by an increased average time served in prison. 

5. There is no evidence that society is en- 
dangered thus far through unwarranted parole 
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of habitual criminals; rather the reverse, but 
their closer detention can do no harm. 

6. The cost of parole averages less than 
$5,000 a year for each state and not over $25,000 
in any case. 

7. The parole system has saved to the states 
more than ten million dollars or more than five 
times what it cost. 

8. The parole system has saved to society 
through the earnings of men on parole, by con- 
servative estimate, over $30,000,000. 


Prizes. “The Case of the Dacia.” By John 
D. Falconbridge. 35 Canadian Law Times, p. 
146 (Feb.). 

The case of the steamship Dacia, a ship for- 
merly belonging to the Hamburg-American line, 
recently sold to Edward N. Breitung, of Mar- 
quette, Mich., an American citizen, which was 
seized with a cargo of cotton while on its way 
to Bremen, has aroused considerable interest 
both in this country and abroad. The case is 
now before the Prize Court of France on appeal. 
The author admits that the cargo of the Dacia 
is not contraband and could not be seized as a 
prize, but discusses the question whether the 
sale of the vessel by a belligerent to an Amer- 
ican citizen is valid. He reaches the conclusion 
that it is clearly necessary for the validity of 
any such transfer that the sale should not be 
subject to any condition or tacit understanding 
by which the vendor retaifs any interest in 
the vessel or enjoys any right to repurchase 
at the conclusion of the war. The author re- 
views the judgments of the Privy Council in a 
number of cases, and the argument is a very 
valuable presentation of the fundamental prin- 
ciples governing such cases. 


Procedure. “Studies in English Procedure. 
By Samuel Rosenbaum, of London. 63 Uni- 
versity of Pennsylvania Law Review, p. 105 
(Dec.). 


This is the beginning of a series of articles 
on the subject of English procedure, the first 
installment being entitled, “The Atmosphere.” 
The author contends that procedure cannot be 
gathered from books alone, but also from per- 
sonal contact with the men who are engaged 
in the application of these rules, and the meth- 
ods that they use in handling them, as well 
as the unwritten practice that custom and 
tradition have established. The author says 
that in England interlocutory motions and de- 
crees are not made according to any strict rule 
of law, but are worked out amicably between 
court and counsel sitting in chambers. Here 
the judge and lawyers come together and rules 
are never permitted to be insisted upon against 
the inherent justice of the case. In other words, 
no attorney is permitted to take advantage of 
a mere delay in filing answers to interroga- 
tories, for instance, if the defendant shows 
proper excuse 


He also shows that the atmosphere of the 
English bar is more permeated than our own 
by tradition, by reason of the brick and mor- 
tar with which they are connected. By this 
he means the Inns of Court, the very valuable 
property owned by the barristers of England 
and administered by the Benchers. Ethical 





standards are therefore very high in England, 
for instance, Mr. Rosenbaum says, “It is 
a breach of etiquette for a barrister, if he 
moves his chambers from one part of his 
Inn to another, to send out notices of 
that fact to his clients, as that would 
be taken as a bid for business.” Another point 
of interest to American lawyers is that the 
secret of the reason for the great respect given 
in England to courts, Mr. Rosenbaum believes 
is to be found in the high dignity which 
surrounds the barrister, and also by reason 
of the high quality and ability of the judges 
who are selected. He states that in England, 
although the King, through the Prime Minis- 
ter, may make all appointments, yet it is the 
practice that the Lord Chancellor nominates 
all candidates for the judiciary, he being a 
lawyer of high ability with great responsibil- 
ity, as well as being the head of the judicial 
system ih England, is fully competent to make 
selections that will be satisfactory to the bar. 
“English lawyers,” says the author, “have al- 
ways expressed the greatest surprise upon be- 
ing told that in most of the American states 
the judiciary is elected, and that a judge is 
elected only for a short term of years. To 
them the ideas of judicial rank and complete 
independence of future financial problems are 
synonymous.” 


Rate Regulation. “Another Word About the 
Evolution of the Federal Regulation of Intra- 
state Rates and the Shreveport Rate Cases.” 

By John S. Sheppard, Jr., of New York City. 
28 Harvard Law Review, p. 294 (Jan.). 


This article is in answer to an attack upon 
the decisions of the Supreme Court in the 
Shreveport Rate Cases, the author saying, “I 
think that an examination of the decisions of 
the Supreme Court involving construction of 
the various sections and clauses of the Con- 
stitution in respect of police power, due pro- 
cess, taxation and the like, discloses the same 
sound tendency to go behind the letter to the 
spirit and to make the line of precedent one 
of principle rather than of details.” 


Rate Regulation. ‘Federal Control of Intra- 
state Railroad Rates.” By Henry Wolf Bikle. 
63 University of Pennsylvania Law Review, 
p. 69 (Dec.). 


The author discusses the jurisdiction re- 
spectively of state and national authority over 
railroad rates, referring particularly to the Min- 
nesota rate case and the Shreveport case. He 
says that “Taken together, these two cases 
have established the important rule that Con- 
gress is clothed with authority under the Con- 
stitution to legislate with respect to intra- 
state rates when such legislation is necessary 
to the effective and complete regulation of in- 
terstate commerce.” The author argues ‘that 
the principle underlying these decisions is 
sound in law, and refutes the arguments of 
Wm. C. Coleman in an article published in the 
Harvard Law Review, entitled, “Evolution of 
Federal Legislation in Intrastate Rates.” 


Ships and Shipping. “Damages for Death by 
Negligence at Sea—The Titanic Disaster.” By ,.; 
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George Whitelock, of Baltimore. 49 American 
Law Review, p. 75 (Jan.-Feb.). 


The author, who is the Secretary of the Amer- 
ican Bar Association and an expert in admiralty 
law, has taken great interest in the cases fol- 
lowing the Titanic disaster, and discusses in 
this article a recent decision of the Supreme 
Court, 233 U. S. 718. He discusses the conten- 
tion of the Oceanic Steam Navigation Company, 
owner of the Titanic and a British corporation, 
that its liability was limited in America to $91,- 
000, representing the amount of salved property 
and freight. This contention was sustained by 
the Supreme Court of the United States, al- 
though the tort, if committed, was undoubtedly 
a British tort, and should apparently be con- 
trolled by English law, under which the liability 
is not so restricted. The restriction of liability 
thus imposed upon Americans suing in Amer- 
ican courts is conditioned, however, under Act 
of Congress, upon proof of the fact that the neg- 
ligent act was committed without his privity or 
knowledge. These preliminary facts have not yet 
come up for decision. The author condemns 
the provisions of the Act of Congress of 1851 
and urges its immediate amendment in behalf 
of American citizens who are injured on the 
high seas. 


Sociological Jurisprudence. “Interests of 
Personality.” By Roscoe Pound, of the Har- 
vard Law School. 28 Harvard Law Review, 
p. 343 (Feb.). 


This article is a profound philosophical trea- 
tise on the subject of personal rights, and is, 
in fact, the substance of Chapter 9 of a book 
entitled, Sociological Jurisprudence, now in 
preparation. The author states that in deter- 
mining what personal rights or individual 
rights should be secured by law, we must first 
ascertain what demands the individual con- 
ceivably may make as incident to personality, 
and he classifies the demands the individual 
may make of society under three heads, to-wit: 
first, those relating to the physical person; 
second, those relating to the personal honor 
(reputation); third, those relating to personal 
belief and opinion. 


Torts. “Liability of Proprietor of Place of 
Public Amusement for Injury to Patron. By 
John D. Chamberlain, of Rochester, N. Y. 21 
Case and Comment, p. 718 (Feb.). 


The author discusses the liability of propri- 
etors of race courses, theaters, circuses, and 
discusses this liability principally with rezard 
to the dangers incident to the using of a dan- 
gerous animal; the danger of firearms; the 
collapse of seats: the falling of objects, as 
balloons; baseballs thrown by players or by 
employes. 


Trusts and Trustees. “Constructive Trusts 
Based on Promises Made to Secure Bequests, 
Devises, or Intestate Succession. By Geo. P. 
Costigan, Jr., of the Northwestern University 
Law School. 28 Harvard Law Review, pp. 
237-366 (Jan. & Feb.). 





This article is a discussion of the question 
stated in the title, examining all the earlier 
decisions of the English chancellors, discus- 
sing gifts causa mortis, contracts to bequeath 
or to devise, or to die intestate, contracts for 
joint, mutual or joint and mutual wills. 








ITEMS OF PROFESSIONAL 
INTEREST. 


CHARLES E. SHEPARD—CHAIRMAN OF THE 
SECTION OF LEGAL EDUCATION OF 
THE AMERICAN BAR ASSOCIATION. 


Among the lawyers who have taken a definite 
interest in the problems of the profession, the 
Western states have furnished as large a con- 
tribution in proportion to the number of prac- 
ticing lawyers as any other section of the 
United States, and the name of Charles E. 
Shepard, of Seattle, whose picture adorns our 
front cover page is not inconspicuous in this 
large company. 


Graduating from Yale in 1870, Mr. Shepard 
began the practice of law at Fond du Lac, Wis., 
and later at Milwaukee, during which time he 
was one of the compilers of Shepard’s Wiscon- 
sin Digest, published in 1882. In 1891 he moved 
to Seattle, and-has had a large part in the mar- 
velous growth of that metropolis of the North- 
west, having served his city and state in many 
public capacities. 

Our purpose, however, in calling attention to 
the lawyers whose pictures we publish from 
week to week is to give some recognition to 
those among our very busy lawyers who find 
time to devote to the larger interests of their 
profession, as such interests are represented 
by the activities of the American Bar Associa- 
tion. Mr. Shepard has devoted much time to 
work of this character, his most conspicuous 
service being his participation for the past ten 
years as a representative from his state in the 
deliberations of the Commission on Uniform 
State Laws, an interest that has been more 
than perfunctory. Mr. Shepard’s wide scholar- 
ship and experience have been of service to the 
Commission, especially in the preparation of 
the Uniform Partnership Act, which has just 
been completed and given to the states for 
adoption. This act is said to be one of the most 
perfect codes that have yet been prepared by 
the Commission, and much of its perfection is 
due to the work of Mr. Shepard, who applied 
the acid test of experience to the work of Dean 
Ames and Wm. Draper Lewis, the academic 
experts who prepared the original draft. 
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At the last meeting of the American Bar As- 
sociation, Mr. Shepard was made Chairman of 
the Section of Legal Education, and we feel sure 
that the interests of the profession in this sub- 
ject will be properly taken care of. 

Mr. Shepard is progressive in his ideas, but 
conservative in the methods to attain them. 
He has been a tower of strength to the profes- 
sion in the West in opposing the idea of judicial 
recall and of the recall of judicial decisions. 
In a very scholarly and interesting address on 
the subject of the recall delivered in Seattle, 
Mr. Shepard gave expression to arguments 
against those two fallacies, proposed for the 
improvement of the administration of justice, 
which we regard as the most convincing we 
have ever read. One of the closing paragraphs 
of his address will bear repetition. Mr. Shep- 
ard says: 

“Charles Lamb in his witty essay on roast pig 
tells how a Chinese and his boy chanced to 
set fire to their house and in it killed the old 
sow and her litter of young porkers which were 
their companions. As they were bemoaning 
their loss, they burnt their fingers handling the 
tender victims and, cooling their fingers with 
the tongue, discovered the fire had given them 
a lot of delicious roast sucklings. Whereupon 
with racial imitativeness their neighbors and 
all the country around set to work burning 
down their houses to get roast pig. We Ameri- 
cans have always boasted that we are inven- 
tive, not imitative. If we want to roast either 
our pigs or our judges, we do not need to burn 
down our house. We can do the job at less cost 
quite as well another way. And as for their 
decisions—to be rid of them, we x. d not make 
a bonfire of the parchment of our constitution.” 

We take pleasure in giving this short’item of 
recognition to one whose modesty at first led 
him to demur to its publication, but we do it 
in order that the profession may become ac- 
quainted with one of those among its members 
who regard the improyement of the law and its 
administration as giving the highest ideals of 
their professional life: A. H.R. 








BOOKS RECEIVED 


The Law of Wills and the Administration 
of Estates. Enlarged edition. By Williams 
Patterson Borland, of the Kansas City bar. 
Representative in Congress, Lecturer on Wills 
in Faculty of Kansas City School of Law, Dean 
of Kansas City School of Law, 1895 to 1909. A 
comprehensive work in one volume. Price, 
$6.00. Kansas City, Mo. Vernon Law Book 
Co. 1915. Review will follow. 





HUMOR OF THE LAW. 


One evening just before dinner the wife, 
who had been playing bridge all the afternoon 
came in to find her husband and a strange man 
(afterward ascertained to be a lawyer) en- 
gaged’ in some mysterious business over the 
library table, upon which were spread several 
sheets of paper. : 

“What are you doing with all that paper, 
Henry?” demanded the wife. 

. “I am making a wish,” meekly respouded the 
husband. 

“A wish?” 

“Ygs, my dear. In your presence I shall not 
presume to call it a will.” 


A good story is told of the late Lord Ash- 
bourne, who was at one time Lord Chancel- 
lor of Ireland. Occasionally, says the Law 
Times, in the Court of Appeal, Lord Ashbourne 
would make up his mind to bring a case to 
an end before the rising of the Court, and it 
was highly instructive to watch the proceed- 
ings. 

A junior who was not conscious of his humor 
stood up to open what appeared to be a short 
interlocutory appeal. Lord Ashbourne, after a 
sentence or two had been spoken, interjected. 
Now Mr. . why should we reverse the 
King’s Bench on a point like this?” 


“My Lord,” rejoined the counsei, “there are 
six reasons why the order should be reversed.” 

“Then,” said the president of the Court, 
“suppose we commence with your three best.” 

“No My Lord,” said counsel, “I could not 
consent to that, because I have frequently suc- 
ceeded in this Court upon my bad points.” 

Lord Ashbourne collapsed, and for once was 
unable to have his own way in the Court of 
Appeal. 


(Minister calling on inmate of prison)— 
Remember, Mr. Kenney, that stone walls do not 
a prison make, nor iron bars a cage. 

Kenney—Well, they’ve got me hypnotized, 
then; that’s all—Dallas News. 


Judge Gundy, of Atchison, tells this lawyer 
story: An Irish lawyer was attorney for a 
man charged with murder. “Your honor, I 
shall first absolutely prove to the jury that the 
prisoner could not have committed the crime 
with which he is charged. If that does not 
convince the jury, I shall show that he was in- 
sane when he committed it. If that fails I 
shall prove an alibi.’—Kansas City Journal. 
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WEEKLY DIGEST. 


Weekly Digest of ALL the Important Opinions 
of ALL the State and Territorial Courts of 
Last Resort, and of all the Federal Courts. 


120. 

Colorado 38, 45, 52 53, 
“701, 113, 115, 117. 
EEE RES REY MESSE NE revere Foe 23, 34, 80, 90, 102 
Kansas.............. 11, 16, 50, 98, 109, 114 
Kentucky 20, 24, 32, 43, 104, 119 
Missouri 22, 40, 42, 56 

7, 12, 36, 48, 81, 89, 106, 110, 111 
nesdangn dus iinaneababedescentaacin a Cia ae 
...8, 9, 17, 61, 79, 84, 113 

44, 62, 105 

3, 18, 21, 25, 39, 63, 65, 66, 7, 72, 


57, 59, 69, 73, 74, 96, 


.14, 51, 54, 64, 68, 82, 100 

Washington 1, 4, 19, 27, 28, 33, 41, 47, 60, 67, 
78, 95, 97, 118. 
Wyoming 94, 108 

1. Abatement and Revival—Bar.—A pending 
suit in equity in a federal court by a surety 
on a city contractor’s bond for an adjustment 
of its claim on the fund in the hands of the 
city and as between it and creditors and claim- 
ants against the fund does not bar an action 
in a state court by a creditor of the contractor 
for a personal judgment on the bond.—Puget 
Sound State Bank v. Gallucci, Wash., 144 Pac. 
698. 

2. Adverse Possession—Laches.—The right of 
a municipal corporation to a street is not cut 
off by adverse possession; but where by laches 
of city officers an abutting owner has maintain- 
ed in the street valuable improvements for the 
period of limitations, the city is estopped from 
opening the street.—Barton v. City of Portland, 
Ore., 144 Pac. 1146. 

‘3. Adultery—Abetting by Husband.—That 
the husband of the woman abetted defendant in 
the commission of the act of adultery consti- 
tuted no offense.—State v. Ayles, Ore., 145 Pac. 
19. 

4. Agriculture—Due Process of Law.—Laws 
1909, p. 495, authorizing horticultural inspectors 
to disinfect or destroy trees, etc., held not to 
deny due process of law, by failng to adequately 
provide for a review of the inspector’s decision 
in view of Laws 1913, p. 199, § 9.—Carstens v. 
De Sellem, Wash., 144 Pac. 934. 

5. Assignments for Benefit of Creditors— 
Common Law Assignment.—A general assign- 
ment which is defective as a statutory assign- 
ment, may be valid as a common-law assign- 
ment and is not forbidden by statute.—Nolte 
v. Winstanley, Ariz., 145 Pac. 246. 

6. Attorney and Client—Collection of Claim. 
—An attorney-at-law has no authority to ac- 
cept anything but money in payment of a judg- 
ment recovered on a claim left with him fo 
collection, without his client’s express consent.— 
Magill v. Rugeley, Tex., 171 S. W. 528. 





7.—Disbarment.—Under Rev. Codes, §§ 6393, 
6410, the record of an attorney’s conviction for 
a felony or a misdemeanor involving moral 
turpitude is conclusive evidence of the Supreme 
Court’s duty to disbar him without notice.— 
In re Sutton, Mont., 145 Pac. 6. 


8. Relation.—Where the relation of attor- 
ney and client does not exist, the attorney fs 
under no greater obligation to the party with 
whom he deals than one not an attorney.—In 
re Renehan, N. M., 145 Pac. 111. 


9. Audita Querela—Remedy.—Where enforce- 
ment of a judgment which has been affirmed be- 
comes inequitable, the judgment debtor should 
seek relief in the Supreme Court by motion, 
rather than by writ of audita querela.—Turk- 
nett v. Western College of New Mexico Con- 
ference of Methedist Episcopal Church, South, 
N. M., 145 Pac. 138. 

10. Bailment—Voluntary Bailee——A clothes - 
cleaner is not a voluntary bailee of jewelry 
left in clothing sent to be cleaned, which comes 
into the hands of employes without its consent 
or knowledge.—Copelin v. Berlin Dyeworks & 
Laundry Co., Cal., 144 Pac. 961. 

11. Banks and Banking—Bill of Lading.— 
Where a draft with a bill of lading attached was 
delivered to the bank as payee, which bank for- 
warded it for collection, and gave the depositor 
immediate credit, the proceeds in the hands 
of the correspondent bank belonged to the payee 
in the draft, as against a creditor of the de- 
positor.—Scott v. W. H. McIntyre Co., Kan., 144 
Pac. 1002. 

12. Interest.—Since the effect of the de- 
clared insolvency of a bank is to make deposits 
due, a depositor indebted to the bank on a de- 
mand note in excess of his deposit held en- 
titled, under Rev. Codes, § 6043, to interest there- 
on from the date of the suspension until the 
date of the judgment on the note after allow- 
ance of the deposit as a set-off—Williams v. 
Johnson, Mont., 144 Pac. 768. 

13. Notice.—A corporation held not liable 
to a bank for money borrowed by the corpora- 
tion’s president without authority, where the 
bank had notice through its agent that the 
loan was not for. the benefit of the corporation. 
—State Savings & Commercial Bank v. Win- 
chester, Cal., 145 Pac. 171. 

14. Payment.—Where a bank applied a 
debtor’s balance to notes before they matured, 
and marked such notes “Paid,” delivering them 
to the debtor, they were discharged; the act 
being in accordance with the understanding of 
the parties.—Commercial Nat. Bank of Salt Lake 
City:v. Brinton, Utah, 145 Pac. 42. 

15. B ficial A iations—Agents.—The of- 
ficers of a local lodge of a fraternal beneficial 
insurance association are, when in the discharge 
of their duties, agents of the order, and it is 
liable to a member negligently injured by the 
officers of a local lodge when initiating him.— 
Grand Temple and Tabernacle in the State of 
Texas of the Knights and Daughters of Tabor 
of the International Order of Twelve v. John- 
son, Tex., 171 S. W. 490. 

16. Bills and Notes—Assignment.—Holders of 
notes and mortgages sought to be canceled be- 
cause procured by fraud held to have no better 
right than the payee, where one note was non- 
negotiable and the other transferred by assign- 
ment only.-—Nelson v. Southworth, Kan., 144 Pac. 
§35. : 

17. Holder in Due Course.—No representa- 
tions or inducements made by one maker of a 
note to another or secret understanding between 
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them can affect the validity of the note in the 
hands of a payee not chargeable with notice. 
—Sandell v. Norment, N. M., 145 Pac. 2 


18. Brokers—Oral Agreement. — An _ oral 
agreement employing plaintiff to act as defen- 
dant’s sales manager, receiving 5 per cent of 
all land sales made by defendant’s sales force 
or by plaintiff, held not void because not in 
writing, under L. O. L., § 808, subd. 8.—Sherman 
v. Clear View Orchard Co., Ore., 145 Pac. 264. 

19.—_—-Compensation.—_A broker who had a 
contract for an agency for the sale of land can- 
not recover damages from the landowner who 
refused to go on, where the broker retained 
moneys collected from purchasers in excess of 
the expenses he incurred and the damages he 
suffered by reason of loss of time.—Whitcomb 
v. Sager, Wash., 144 Pac. 922. 

20. Carriers of Live Stock—Contracts.—A 
provision of an interstate stock transportation 
contract that damage claims shall be in writing, 
verified and delivered to specified agents with- 
in ten days from the time the stock is removed 
from the cars is valid.—Howard & Callahan v. 
Illinois Cent. R. Co., Ky., 71 S. W. 442. 

21. Carriers of Passengers—Negligence per 
se.—A street car passenger held not negligent 
as a matter of law in going to the closed vesti- 
bule while the car was approaching her station. 
—Kemp v. Portland Ry., Light & Power Co., 
Ore., 145 Pac. 274. 

22. Protection.—Where plaintiff was as- 
saulted by defendants’ ticket agent when en- 
deavoring to induce him to return plaintiff's 
change for ticket purchased, plaintiff was a 
passenger to whom the carrier owed a duty of 
protection from unlawful assaults by employes. 
—Bledsoe v. West, Mo., 171 S. W. 622. 


23. Chattel Mortgages—Bulk Sales Law.— 
Where a chattel mortgage ona stock of goods 
provided that the mortgagors could sell in the 
usual course of business, paying each week a 
certain per cent of the gross proceeds on the 
mortgage debt, it was not void per se, but its 
validity depended on the good faith of the con- 
tracting parties—Cauthorn v. Burley State 
Bank, Idaho, 44 Pac. 1108. 

24. Commerce—tTransactions in.—A contract 
made in Illinois for shipment of animals to a 
point in Kentucky, being an interstate contract, 
is governed exclusively by federal laws, though 
in conflict with the state Constitution and laws. 
—Howard & Callahan v. Illinois Cent. R. Co., 
Ky., 171 S. W. 442. 


25. Constitutional Law—Blue Sky Law.—An 
ordinary taxpayer cannot question the consti- 
tutionality of the Blue Sky Law, where the 
funds necessary to carry the act into effect 
would be derived from contributions and license 
fees imposed on _ corporations.—McKinney v. 
Watson, Ore., 145 Pac. 266 


_ 26. Bulk Sales Act.—The Bulk Sales Act 
is not class legislation.—Nolte v. Winstanley, 
Ariz., 145 Pac. 246. 


27.—Class Legislation—Laws 1913, c. 120, 
p. 356, § 4, subd. 7, authorizing creation of game 
preserves, held not obnoxious to the constitu- 
tional inhibition against class legislation.— 
Cawsey v. Brickey, Wash., 144 Pac. 938. 


28.——Foreign Corporation.—Laws 1913, p. 326, 
prohibiting a foreign corporation from doing a 
Savings and loan business within the state, does 
not deny the equal protection of the laws to 
oy fesroeretinn. ane v. Merrill, Wash., 144 


29. Contracts—Consideration.—An agreement 
by the mother, while living with the husband 
and father, to continue to support the child, 
instead of giving it away, is not a valid con- 
sideration for a contract by a third person to 
compensate the mother therefor.—Poetker v. 
Lowry, Cal., 144 Pac. 981 

30.—--Evidence.—Declarations by the mem- 
bers of a family that the property of the family 
was accumulated by them and held in common 
alike, did not tend to prove a written contract 
claimed by plaintiff, by the terms of which the 
father and sons each were to receive 2 parts 
and the mother and daughters 1% parts of the 
property.—Penrose v. Baker, Ark., 171 S. W. 482. 

31.—Option.—A_ contract to convey “fifty 
thousand dollars” in bonds held a promise to 





pay money with an option to pay in bonds, and 
recovery could be had, without alleging or prov- 
ing the value of the bonds.—Beckwith v. Shel- 
don, Cal., 145 Pac. 97. 


32. Corporations—Conduct of Affairs.—The 
majority of the stockholders of a corporation 
must determine how its affairs are to be con- 
ducted, and to whom and under what restric- 
tions the management of such affairs shall be 
intrusted; but the right of such majority as to 
a contract between the corporation and direc- 
tors personally interested therein is not abso- 
lute.—Beha v. Martin, Ky., 171 S. W. 393. 


33. Inspection of Books.—A_ stockholder 
held entitled, under a by-law of the company, 
to inspect its books to secure information for a 
—— ae am Rit v. Bucklin, Wash., 145 

ac. 58, 


34. Counties— Compensation of Officers.— 
County commissioners cannot increase or de- 
crease the maximum or minimum compensation 
of county officers in anticipation of the adop- 
tion of a constitutional amendment.—Ward v. 
Holmes, Idaho, 144 Pac. 1104. 


35. Criminal Law—Arrest of Judgment.—Ac- 
cused cannot contend that the court lost juris- 
diction to enter the judgment from which he 
appealed by setting aside qa former judgment on 
his own motion to enable him to move in arrest 
of judgment.—Vincent v. State, Ariz., 145 Pac. 

36. Instructions.—Where the court prop- 
erly charged that conviction of statutory rape 
could be had upon the uncorroborated testimony 
of the prosecutrix, accused cannot complain that 
the jury were not also charged to weigh her 
testimony with the other testimony, where he 
requested no such charge.—State v. Vinn, Mont., 
144 Pac. 773. 

37. Damages—Measure of.—The measure of 
damages for a city’s refusal to permit meals to 
be furnished to city prisoners pursuant to con- 
tract is the difference between the cost of pro- 
duction and the contract price pending the con- 
tract.—Rogers v. Oklahoma City, Okla., 145 Pac. 
357. 


38. Death—<Action for.—Where the gist of 
an action by parents for the death of a child 
is the negligent failure to furnish props in a 
mine, the action must be held to come within 
the Coal Mining Act, rather than the General 
Damage Act, as the former act is the only act 
which specifically gives a right of action for 
negligence in failng to furnish props.—Rock 
Mountain Fuel Co. v. Koviacs, Colo., 144 Pac. 863. 

39. Measure of Damages.—The measure of 
recovery for death under Employers’ Liability 
Act, § 4, is the pecuniary loss sustained, and 
not for deprivation of comfort, society, sup- 
port and protection.—Fisher v. Portland Ry., 
Light & Power Co., Ore., 145 Pac. 277. 

40. Dediecation—Reference to Plat.—Persons 
to whom property was conveyed by reference 
to a plat, which attempted to dedicate the streets 
to the public, pas the dedication by accepting 
the conveyance.—City of Caruthersville v. Huff- 
man, Mo., 171 S. W. 323. 

41. Divorce—-Evidence.—In a suit for divorce, 
findings of incompatibility, refusal of the par- 
ties to live together as husband and wife, and 
that it would be conducive to no good to com- 
pel them to longer recognize the marriage held 
insufficient to sustain a decree of divorce.— 
Turner v. Turner, ‘Wash., 144 Pac. 689. ° 

42. Support and Maintenance.—Where, in 
connection with divorce proceedings, a settle- 
ment is made between the parents, whereby 
the father makes provision for the support of 
minor children, which is accepted by the moth- 
er as satisfactory, he is no longer liable in an 
action by her for their support and maintenance 
furnished by her.—La Rue v, Kempf, Mo., 171 

“W. 588. 

43. Embezzlement—Deputy Sheriff.—Appropri- 
ation by a deputy sheriff of taxes collected is 
ig ea tmaaaierd v. Commonwealth, Ky., 171 

44. Fminent Domain—Constitutional Law.— 
The rule that a county is not liable for damages, 
the direct result of torts of the county commis- 
sioners in dipping cattle, is not violative of 
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Const. art. 2, § 24, as taking property without 
compensation.—Welker v. Annett, Okla., 146 
Pac. 411. 

45. Estoppel.—Where plaintiff's, grantors 
had acquiesced in the use of part of the land 
(originally an unoccupied railroad grant) for 
an irrigation reservoir by an individual having 
the right of eminent domain, plaintiff was es- 
topped to maintain ejectment as to the rights 
acquired by the owner of the reservoir by actual 
use of the land for such purposes.—Edwards v. 
Roberts, Colo., 144 Pac. 856 

46. Evidence.—Where part of a tract of 
land is taken for a railroad right of way, dam- 
ages to the remainder is recoverable, and evi- 
dence that the right of way would probably cast 
flood waters on the remaining land is admissible. 


—Colusa & H. R. Co. v. Glenn, Cal., 144 Pac. 993.. 


47. Grading Streets.—A city making an 
original grade of a dedicated street does not 
take or damage private property, where the 


grading is done wholly within the street and , 


there is no negligence in doing the work.— 
Schuss v. City of Chehalis, Wash., 144 Pac. 916. 


48, Eserow—Delivery.—Under Rev. Codes, §$ 
4596, 4599, providing that a grant, or a grant in 
escrow, does not vest the interest transferred 
until delivery of the instrument, an option con- 
tract accompanied by a deed in escrow does not 
bar dower, where the husband died before de- 
livery of the deed by the depositary.—Tyler v. 
Tyler, Mont., 144 Pac. 1090. 

49. Estates — Mechanics’ Lien. — Owner’s 
check, drawn on her bank, with instructions 
to pay her contractor on release of liens, held 
not an estoppel in favor of plaintiffs, who had 
furnished work and materials and had filed 
liens and notices therefor—Wade v. City and 
County Bank, Cal., 145 Pac. 145. 


50. Estoppel—<Acceptance of Deed.—Where a 
partner, who has sold his interest to B, without 
expressly rejecting a tender back of such _ in- 
terest, joins with his former partners in selling 
the firm property and receives his share of the 
proceeds and procures a judgment that B has 
no interest, he is estopped to deny acceptance 
of the tender.—Haughton v. Soule, Kan., 144 
Pac. 995. 

51. Evidence—Book Entries.—Entries in the 
regular course of business are admissible only 
when the entrant is dead, insane, beyond the 
jurisdiction, or unable to recall the facts by 
referring to the entries—Shepherd v. Denver 
& R. G. R. Co., Utah, 145 Pac. 296. 

52. Exeeution—Certificates of Stock.—Where 
a sheriff’s return of levy of execution on cor- 
porate stock and the certificates of the president 
of the corporation were filed in court, a subse- 
quent purchaser of the stock took with knowl- 
edge of the levy.—Ellis v. Gibbons, Colo., 145 Pac. 
285. 


53. Executors and Administrators—<Abuse of 
Discretion.—Conceding that it was discretionary 
with the court to order secyrity from legatees 
to save harmless the plaintiff in a pending suit, 
held that it was an abuse of discretion not to 
require security where on account of the dis- 
sipation of the funds the plaintiff, if successful, 
would be embarrassed in the collection of his 
judgment.—Oles v. Macky’s Estate, Colo., 144 
Pac. 1 


54. Evidence.—In an action by an admin- 
istrator to recover the value of furniture be- 
longing to his intestate which the intestate’s 
daughter gave to defendant, evidence held not 
to show that an award of $75 was insufficient. 
—wWoolley v. Taylor, Utah, 144 Pac. 1094. 


55. Extortion—Defined. — One who extorts 
money from another by a threat to accuse the 
other of a crime is guilty of extortion regard- 
less of the other’s guiit—Lee v. State, Ariz., 
145 Pac. 244. 

56. Frauds, Statute of—Performance.—Full 
performance of an oral contract by one of the 
parties does not take the contract out of the 
statute of frauds, requiring contracts not to be 
performed within one year and to be in writing. 
where the agreements to be performed by the 
other party were not to be performed within 
the year.—Aylor v. McInturf, Mo., 171 S. W. 606. 

57. Statutory Right—Where the rights of 
defendant in ejectment for maintaining an ir- 





rigation reservoir extending over part of the 
land depended on acts of Congress and not only 
on an agreement, the statute of frauds was not 
available to defeat defendant’s right.—Edwards 
v. Roberts, Colo., 144 Pac. 856. 


58. Fraudulent Conveyances—Bulk Sales Law. 
—Where a baker sold his stock in trade and 
fixtures, the sale of the stock being void under 
the Bulk Sales Act, the sale of the fixtures may 
nevertheless be valid.—Nolte v. Winstanley, 
Ariz., 145 Pac. 246. 


59.——-Conveyance to Wife.—When a debtor 
conveys property to his wife when insolvent, 
or if the transaction will render him insolvent, 
the husband and wife must establish by clear 
and satisfactory evidence that the transaction 
was made in good faith, for a valuable consid- 
eration, without intent to hinder, delay, or de- 
fraud creditors.—Thuringer v. Trafton, Colo., 
144 Pac. 866. 


60. Game—Excessive Slaughter. — Though 
county game commission had no power to for- 
bid “feeding” grounds to entice game, held that 
in creating game preserve it properly consider- 
ed the fact that such “feeding” contributed to 
an excessive slaughter of game.—Cawsey v. 
Brickey, Wash., 144 Pac. 938. 


61. Indemnity—Stranger.—Where a stranger 
indemnifies himself a surety company which be- 
comes bankrupt and is dissolved without pay- 
ing, the surety’s representative cannot enforce 
+g (arnane aida v. Carr, N. M., 145 

c. i 


62. Indians—Allotments.—Act Cong. April 21, 
1904, c. 1402, 33 Stat. 204, granted to the al- 
lottees not of Indian blood, or their heirs, 
power to convey allotments, except the home- 
aces. ae ee vet and lands of 

nors during minority.—Bradle yr. God d, 
Okla., 145 Pac. 409. ¥ sie — 


63. Infants—Guardian ad Litem.—An objec- 
tion to a defect in the appointment of a guard- 
ian ad litem cannot be raised by objection to 
the admission of the appointment in evidence, 
where the answer was a general denial.—Ever- 
art y. Fischer, Ore., 145 Pac. 33. 


64. Insurance—Extension.—Where the as- 
signee of the insured requests an extension of 
time to pay a premium upon a life insurance 
policy, and the company grants the request, 
upon certain conditions complied with, the com- 
rm = ee ene additional condi- 

ons.—Rouleau v. Continental Ins. & Inv. Co., 
Utah, 144 Pac. 1096. die 


65. Permits.—Where defendant’s agent is- 
sued a policy to plaintiff, the insurer could not 
repudiate a permit to remove the property, is- 
sued by such agent after his discharge, in the 
absence of notice to plaintiff.—Goldstein v. Pa- 
cific Home Mut. Fire Ins. Co.. Ore., 145 Pac. 267. 


66. Lareeny—Severance.—Where a wrongdoer 
severs property from the freehold, he therebv 
converts it into a chattel, and if he removes it 
with a felonious intent he is guilty of larceny 
without reference to the dispatch employed in 
=" removal.—State v. Donahue, Ore., 144 Pac. 


67. Limitation of Actions—aAccrual of Action. 
—-Where a city in violation of certain ordinances 
lowered a curb grade below the established grade 
in 1904, property owner's suit in 1912 to restrain 
the city from then compelling the lowering of 
= psa + Hg 2 ig grade was not barred 

vy limitations.—Ludwigs v. Cit 
Wash., 145 Pac. 193. wi se apr + 


68. Nonsuit.—When a nonsuit is granted 
for any reason, an action fails otherwise than 
on the merits, within Comp. Laws 1907, § 2893. 
ar ak to oxinaes a aed actor within one 

er an action so fails.—William ‘ - 
son, Utah, 145 Pac. 39. whey es 


69. Mandamus—Parties. — In a mandamus 
proceeding to compel the board of directors of 
an irrigation district to issue and deliver war- 
rants in payment for services and to deliver 
other warrants already issued, the corporation 
should be made a party.—Board of Directors of 
br gy A Irr. Dist. v. Wessels, Colo., 144 

ac. e . 


70. Marshaling Assets and Securities—Junior 
Mortgage.—A junior mortgagee who took a 
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mortgage on the remainder after sale of part 
of mortgaged chattels, with the senior mort- 
gagee’s consent, but without waiving lien, and 
who later took an assignment of the senior 
mortgage, could not invoke the doctrine of mar- 
shaling securites as against equities of the buy- 
ers.—Keasler v. Wray, Tex., 171 S. W. 5384. 

71. Master and Servant—Contributory Negli- 
gence.—Contributory negligence does not defeat 
a recovery under the federal Employers’ Liabil- 
ity Act, as amended by Act April 5, 1910, but re- 
duces damages.—Chadwick v. Oregon- Washing- 
ton R. & Navigation Co., Ore., 144 Pac. 1165. 

72. Federal Employers’ Liability Act.— 
Where an engineer, directed, while operating an 
interstate train, to tow to a station a defective 
engine on a passing track, was injured by the 
negligence ot the engineer in charge of the 
aetecuive engine, the railroad company was 
liable under the federal Employers’ Liability 
Act.—Pfeiffer v. Oregon-Washington R. & Nav. 
Co., Ore., 144 Pac. 762. 


73. Respondeat Superior.—An employe of a 
public garage held acting within the scope of 
his authority where he used, against orders, an 
automobile, to get batteries from an electric 
company.—Gibson v. Dupree, Colo., 144 Pac. 1133. 


74.—Signals.—Trainmen, when approaching 
track repairers, must signal them so that they 
may leave the track in time to avoid injury,— 
Sagara v. Chicago, R. I. & P. Ry. Co., Colo., 144 
Pac. 881. 

75. Mines and Mi 1 A t Work.— 
Assessment work performed on mining claims 
after the expiration of the year for which the 
work was done, and after the claims had been 
relocated. is ineffective to restore the rights 
of the original locators.—McDonald v. McDonald, 
Ariz., 144 Pac. 9650. 


76. Monopolies—Restraint of Trade.—A con- 
tract whereby a retail ice dealer agreed to pur- 
chase all of his ice from a certain manufacturer 
so long as the latter could supply his demand 
held to be a “conspiracy in restraint of trade” 
within Rev. St. 1911, art. 7798, subd. 1.—Wood 
v. Texas lce & Cold Storage Co., ‘l’'ex., 171 S. 
W. 497. 

77. Mortgages—Primary Fund.—Where a 
husband owning 10 acres in his own right and 
20 acres in trust for another mortgaged the 
whole and then conveyed the 10 acres to his 
wife, subject to the mortgage, and it was agreed 
between them that the 20 acres should not be 
liable for the mortgage debt, the 10 acres was 
the primary fund, so that the mortgagee’s re- 
lease of the 20 acres did not prevent a subse- 
quent foreclosure as to the 10.—Cassinella v. 
Allen, Cal., 144 Pac. 746. 

78. Municipal Corporations — Civil Service 
Rules.—An ordinance providing a position to 
be filled under civil service rules does not cre- 
ate a contract between the city and the person 
selected to fill the position or give such person 
a life tenure so as to preclude his removal on 
the abolition of the position.—State v. City of 
Seattle, Wash., 144 Pac. 695. 

79. Torts.—Laws 1905, c. 67, § 1, does not 
render a city liable for a tort of its officer, un- 
less such act be done by authority of the city 
or in execution of its orders.—Baca v. City of 
Albuquerque, N. M., 145 Pac. 110. 

80. Navigable Waters—Obstruction. — Hin- 
drance to navigation from booms and sorting 
works for logs held merely an incident to the 
reasonable use of the stream for floating and 
securing logs.—Cameron Lumber Co. v. Stack- 
Gibbs Lumber Co., Idaho, 144 Pac. 1114. 

81. Pardon—Parole.—A parole does not va- 
cate the conviction, but is a mere remission of 
confinement until the end of the term or until 
an unconditional pardon is granted or tke of- 
fender is returned to prison.—Iin re Sutton, 
Mont., 145 Pac. 6 

82. Partnership—Dissolution.—After dissolu- 
tion, the remaining partner is not entitled to 
renew partnership obligations which he paid, 
So as to revive a deed of trust given by the 
outgoing partner to secure them.—Commercial 
Nat. Bank of Salt Lake City v. Brinton, Utah, 
145 Pac. 42. 

83. Profits.—Action to have it adjudged 
that land, purchased by plaintiff with R’s money, 











title to which was taken in the name of R, 
was held under the terms of an agreement for 
division ot profits heid maintainable, even as- 
suming that such agreement created a partner- 
ship.—Donahoe v. Rogers, Cal., 144 Pac. 958. 


84. Principal and Surety—Pledge.—Where 
security pleaged as personal indemnity for the 
surety is also pledged for payment of the debt, 
discharge of the surety cannuc deprive the cred- 
itor of a claim on the security tor payment of 
the debt.—Hasprouck v. Carr, N. M., 145 Pac. 133. 


85. Prohibition—Adequate Remedy.—aA peti- 
tioner, for leave to seii under a power in a 
trust deed in a suit against a corporation for 
goods sold, in whicn a receiver was appointed, 
who is not technicaiiy an intervener, and hence 
has no right to appeal trom the oraer appoint- 
ing the receiver, has no.adequate remedy at law 
ues.eating his right to a writ of prohibition to 
set aside the appointment.—Elliott v. Superior 
Court of San Bernardino County, Cal., 140 Pac. 


‘86. Quieting Title—Equitable Interest.—Ac- 
tion to have it adjudged that land was held 
pursuant to agreement between piaintuif and 
&R for a division of the profits on land purchased 
by plaintiff with R’s money, held not one to 
quiet title within the rule that such action 
may not be maintained by the holder of an 
equitable interest against the holder of the legal 
title-—Donohoe v. Rogers, Cal., 144 Pac. 958. 


87. Railroads—Negligence.—While a railroad 
company is not bound to maintain a fence to 
keep out cattle running at large, it is liable 
where it allows food to accumulate upon its 
right of way so as to attract such cattle into 
a place of danger.—St. Louis, I. M. & 8. Ry, Co. 
v. Wilson, Ark., 171 S. W. 471 

$8.——-Station Agent.—That a station agent 
and section foreman of a railroad company as- 
sumed considerable authority did not warrant 
an inference that they could lease or permit the 
use of the right of way for dwellings or give 
away the company’s materials.—Mirodias  v. 
Southern Pac. Co., Nev., 145 Pac. 912. 

89. Rape—Evidence.—In a prosecution for 
statutory rape, evidence of acts of intercourse 
prior to the date of the act charged in the in- 
formation is admissible in corroboration.—State 
v. Vinn, Mont. 144 Pac. 77 

90. Receiving Stolen Goods—Ingredients of 
Offense.—To establish the offense of receiving 
stolen goods, four things are necessary: (1) 
That the property was stolen; (2) that either 
the thief or a third person delivered the goods 
to defendant; (3) that at the time defendant 
received the property he knew it was stolen, 
or that he received it under such circumstances 
that a reasonable person of ordinary observa- 
tion would have known that it was stolen; (4) 
that he received it for his own gain or to pre- 
vent the owner from again possessing it.—State 
v. Janks, Idaho, 144 Pac. 779. 

91. levin—Interest.—Where there was no 
proof thet the property had any rental value 
or that plaintiff had sustained any special dam- 
age because deprived of its use, a judgment 
for him should be for the value of the prop- 
erty with interest from the date of its wrong- 
ful seizure until the date of the judgment.— 
Dillon & West v. Grutt, Nev., 144 Pac. 741. 

. Sales—Conditional Sale——Where a condi- 
tional buyer of machinery executed a mortgage 
to secure the assignee of the seller for the price 
and other debts, and the mortgage reco ed 
that the conditional sale was in force and that 
the title had vested in the assignee, he could as- 
sert his title without first exhausting the mort- 
gage security as against an execution creditor 
of the buyer levying on the machinery.—Dillon 
& West v. Grutt, Nev., 144 Pac. 741. 

93.——Evidence.—In an action for the pur- 
chase price of a safe sold on a written order, 
held to be a question for the jury whether the 
order was conditioned wee the buyer’s future 
determination as to certain questions.—Herring- 
Hall-Marvin Safe Co. v. Balliet, Nev., 145 Pac. 


94.—-Pleadings.— Where a petition alleged 
that defendant sold, received pay for, and 
agreed to deliver sugar beets, and one-half of 
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those delivered were mangel-wurzels of half- 
value, the petition was sufficient to sustain a 
judgment for plaintiff for the difference in value. 
—Wamhoff v. Newcomer, Wyo., 144 Pac. 778. 


95. Property in Existence.—There can be 
no executed sale unless the thing sold then has 
an actual or potential existence, and is in or 
is to come out of something in the possession 
or control of the seller.—North Idaho Grain Co. 
v. Callison, Wash., 145 Pac. 232. 


_96.—Rescission.—Where defendant sold a trac- 

tion engine, representing it to be like an en- 
gine which had won numerous prizes, but the 
engine delivered was of a different pattern, the 
purchaser may rescind, though defendant hon- 
estly believed that his representation was true. 
—Lathrop v. Maddux, Colo., 144 Pac. 870. 

97. Sheriffs and Constables—Stipulation.— 
Where a sheriff was not a party to a stipulation 
that, if an attachment was quashed, plaintiff 
should have time to appeal and file a super- 
sedeas, the sheriff was under no duty to hold 
possession after the attachment was quashed 
and demand made for surrender.—Bank of Lind 
v. Coss, Wash., 145 Pac. 207. 


98. Speelfie Performance—Abatement. — A 
purchaser from the husband held entitled to en- 
force specific performance against him, and re- 
ceive an abatement in the agreed price to the 
extent to which the value of the title obtained 
was diminished by the wife’s outstanding in- 
terest.—Williams v. Wessels, Kan., 145 Pac. 856. 

99. States—Appropriations.—Where the total 
expenditure for the penitentiary was less than 
the apvropriation, the state was not damaged 
because warrants for the penitentiary were paid 
out of funds derived from the sale of brick 
made by the convicts, which were improperly 
deposited as a revolving fund for the peniten- 
tiary.—State v. West, Ore., 145 Pac. 15. 


100. Taxation—Competitive Bids. — Under 
Rev. St. 1898, § 2629, making a tax deed prima 
facie evidence of facts recited, a deed, reciting 
that the property was offered to the highest 
bidder and sold to the county for a sum which 
was the highest and best bid, shows the county 
to have been a competitive bidder contrary to 
section 2623, and the deed is void.—Wall v. 
Kaighn, Utah, 144 Pac. 1100. 


101. Improvements.—The dam and gates in 
the outlet canal of a reservoir belonging to a 
mutual irrigation eompany are not taxable 
apart from the water rights, since they are not 
improvements on land, but are parts of the 
canal which is under the Constitution exempt 
from separate taxation.—Kendrick ‘v. Twin 
Lakes Reservoir Co., Colo., 144 Pac. 884. 

102. Obligation of Contracts——Where at 
the time of issuance of a certificate of tax sale, 
the law did not require notice, the legislature 
had authority to change the remedy for enforce- 
ment of certificate contraets, provided the ob- 
ligation of the contract was not impaired.— 
Rice v. Rock, Idaho, 144 Pac. 786. 


103. Telegraphs and Telephones—Franchise. 
—Under franchise, telephone company held re- 
quired to remove and replace its wires to allow 
passage of a house being moved, without any 
charge.—Home Telephone & Telegraph Co. of 
Portland v. Mocdie, Ore., 145 Pac. 635. 


104. Trade-marks and Trade-names—Unfair 
Competition.—Use of name, S. Company, by per- 
sons, none of whom were named §, but who, 
under such name, engaged in the same business 
as C. & S., a long-established concern, held un- 
fair competition, though S. Company was lo- 
cated in the S. building.—Crutcher & Starks v. 
Starks, Ky., 171 S. W. 433. 

105. Trial—Verdict.—Where, in an action for 
$1,700 as the value of a horse, the only testi- 
mony of value is that of the owner that the 
horse was worth $1,500, a verdict for “the sum 
of ($12.00) twelve hundred” will be construed 
to be a verdict for $1,200.00.—St. Louis & S. F. 
R. Co. v. Mounts, Okla., 144 Pac. 1036. 

106. Trover and Conversion—Burden of Proof. 
—In trover, plaintiff must recover if at all upon 
the strength of his own title, and not upon the 
weakness of that of his adversary.—Kinsman 
v. Stanhop, Mont., 144 Pac. 1083. 

107. Trustse—Resulting Trust.—To establish 
a resulting trust in favor of a husband pur- 





chasing property in his wife’s name, it must 
have been understood, at the time title was 
taken, that the wife was to hold it as trustee, 
—Coe v. Coe, Ore., 145 Pac. 674. 


108. Wendor and Purchaser—Damages.—The 
measure of damages for failure to convey land 
for a stipulated price is the difference between 
the value of the land at the time set for con- 
veyance and the contract price.—Francis  v. 
Brown, Wyo., 145 Pac. 750. 


109. Demurrer.—A petition declaring on a 
purchaser’s promise to pay the balance in cash 
in three years, instead of in stock, if within that 
time a cement plant had not been established, 
held not demurrable for-failure to state a cause 
of action.—Delgarno v. Middle West Portland 
Cement Co., Kan., 145 Pac. 823. 


110. Equitable Interest.—A purchaser in 
possession of land under a contract of purchase 
calling for pyament in installment has an equita- 
ble interest in the land.—Stritzel-Spaberg Luni- 
ber Co. v. Edwards, Mont., 144 Pac. 772. 


111. Installments.—A vendor, who grants 
time to the purchaser for the payment of in- 
stallments, may, on the default continuing, de- 
mand payment of the price and give notice of 
his purpose to terminate the contract for furth- 
er default.—Suburban Homes Co. v. North, Mont,, 
145 Pac. 2. 


112. Notice.—A purchaser from a_ person 
other than the possessor is chargeable with 
notice of such right of the possessor as an_in- 
quiry would have disclosed.—McBee v. O’Con- 
nell, N. M., 145 Pac. 123. 


113. Rescission.—An agreement by the ven- 
dor to render a portion of the land irrigable held 
to be collateral to the contract of sale, so that 
its breach did not entitle the vendor to rescind. 
—Cheney v. Bierkamp, Colo., 145 Pac. 691. 


114. Venue—Jurisdiction—Where an action 
was brought against nonresidents and their 
property attached, and also against a resident 
of another county, and there was no evidence 
to sustain a cause of action against the non- 
residents, the court had no jurisdiction over the 
resident.—Hembrow v. Winsor, Kan., 145 Pac. 
837. 


115. Waters and Water Courses—Appropria- 
tion.—Division of the year into direct irrigation 
and storage seasons is not a matter for the 


‘eourts: use under an appropriation being lim- 


ited as to time only by necessity.—Comstock v. 
Larimer & Weld Reservoir Co., Colo., 145 Pac. 
700. 

116. Flood Waters.—A complaint to es- 
tablish rights in flood waters, which shows that 
for many years plaintiff maintained a dam and 
a ditch and used the waters, and that recently 
defendant diverted the same, states a cause of 
action.—Daggs v. Howard Sheep Co., Ariz., 145 
Pac. 140. 

117. Irrigation.—Act Cong. July 26, 1866, § 
9, and Amendment of July 9, 1870, § 17, operate 
as a grant of the right of way for the con- 
struction of a reservoir for the irrigation of 
land: owned by the United States and unoc- 
cupied in 1866 whenever the right to such reser- 
voir shall have accrued under the local cus- 
toms, laws or decisions of courts.—Edwards 
v. Roberts, Colo., 144 Pac. 856. 

118. Riparian Owner.—A riparian owner, 
damming a stream, is not bound to anticipate 
unprecedented storms or rainfalls.—Radburn v. 
Fir Tree Lumber Co., Wash., 145 Pac. 632. 

119. Wiéills—Reversion.—Where testator de- 
vised a house and lot to a son for life, with re- 
version to testator’s heirs, and divided the bal- 
ance of his property among his other children, 
the other children are to »e charged in the dis- 
tribution of the reversion with the amounts 
they received under the will under Ky. St. § 
1407.—Mcllvaine v. Robson, Ky., 171 S. W. 413. 

120. Work and Labor—Quantum Meruit.— 
Where defendant, in action for miik sold, ad- 
mitted that it was accepted in view of contract 
to be entered into covering such delivery, and 
that alleged price was its reasonable value, 
plaintiff held entitled to recover on quantum 
meruit.—Sam Aftergut Co. v. Mulvihill, Cal., 145 
Pac. 728. 





